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and
Lynmarie Cusack, Esquire
Assistant Attorney General

Representing Commissioner Mark Bodi:

-MCLAUGHLIN LAW OFFICE, P.C.
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Laconia, New Hampshire 03246

BY: Philip T. McLaughlin, Esquire
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I N D E X

WITNESS: DIRECT CROSS
Joseph Fussell 57 103
Mark Bodi 126/223 -
Daniel Eaton 172 212

E X H I B

PETITIONER'S:
1 - Search warrant -
December 14, 2009

2 - Search Warrant

December 15, 2009 —_
3-A - Photograph -

3-B - Photograph -

FOR ID

REDIRECT RECROSS
113 116
*
T S

IN EVIDENCE
Prior to

hearing

Prior to
hearing
Prior to

hearing

Prior to

) hearing
3-C - Photograph - +Prior to
' hearing
3-D - Photograph - - Prior to
» ’ | ' hearing
.3-E - Photograph - ' Prior to
hearing
3-F - Photograph - Prior to
hearing
4 - Administrative Notice —— -Prior to-
| hearing
Mekula Reportihg Services, LLC (603) 934-4140




10

11
12

13

14

15

16

17

18

19

20

21

22
23

E X H I B I T S
PETITIONER'S: FOR ID IN EVIDENCE

5 - Commissioner Bodi's - Prior to

oath | hearing

6 - Chapter P-251 of
the New Hampshire
Division of Ligquor
Enforcement LiCensiﬁg
Administration and Prior to
Operations Manual hearing 157

7 - Chapter 0-405 of
the New Hampshire
Division of Liquor
Enforcement Licensing
Administration and Prior to
Operations Manual hearing

8 — Memo dated Prior to
December 9, 2009 hearing -

RESPONDENT'S
A - Transcript of

Mark Bodi's Grand Prior to

Jury testimony - hearing o 171
B - Suspension letter .

dated February 19, Prior to

2010 hearing -

C - WITHDRAWN
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E X H
RESPONDENT'S:
D - Senior Assistant
Attorney General
Jane Young's
letter dated
February 25, 2010
with subpoena
duces tecum ‘
Senior Assistant
Attorney General
Jane Young's
letter dated
March 8, 2010
Letter dated
March 18, 2010
to Attorney Jane
Young from
Attorney Phil
McLaughlin

Letter dated

May 6, 2010

to Attorney Jane
Young from
Attorney Phil
McLaughlin
Letter dated

May 12, 2010

to Clerk,
Merrimack

County Superior.
Court from the
Attorney General
with "Motion to
Unseal" filed '
under seal

I B I
FOR ID

Prior to
hearing

~Prior to

hearing

Prior to
hearing

Prior to
hearing

Prior to-

hearing

T

IN

EVIDENCE
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RESPONDENT'S: FOR ID IN EVIDENCE

I - Mark Bodi's:
Response (by
Attorney
McLaughlin)
dated May 21,
2010 to Attorney
General's Motion
to Unseal with
Affidavit of - Prior to
Mark Bodi ~ hearing ——
J - Court Order \
dated June 4,
2010 regarding
unsealing of Prior to
records hearing ——

K - Letter dated

June 22, 2010
to Governor
and Council
from Attorney Prior to
" McLaughlin hearing -
I - Motion dated
June 28, 2010 to
Clarify Court
Order and/or " Prior to
Unseal Transcript hearing : -
M - Order dated
August 5, 2010

issued by

Merrimack County Prior to

Superior Court \ hearing —_
N - Recorded interview . Prior to

of Joseph Fussell hearing -
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RESPONDENT'S :
O - Recorded
of Chief
Edwards

Recorded
of Major
Feyrer

Recorded
of Chief
Edwards

Recorded
- of Randy

Recorded
of Repres
Dan Eaton

~

WITHDRAWN

Brochure
"Senate W

E

interview
Eddie

interview
Todd

interview
Eddie

interviéw
Filiault

interview
entative

\

entitled,
ays and

Means Committee,

SB 181, L
Commissio
Moderniza
Act 2009"

events pr
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n
tion

Chronology of

epared

by Chairman Bodi

- Depositio

n of

Chief Eddie

Edwards

Deposition‘of

Major Todd -

Feyrer

X
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I B I
FOR ID

Prior to
hearing

Prior to
hearing

Prior to
hearing
Prior to
hearing

Prior to .

hearing

Prior to
hearing

Prior to
hearing

Prior to
hearing

Prior to
hearing

IN EVIDENCE
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X H I B I T S ¢
RESPONDENT'S: FOR ID IN EVIDENCE
Y - Text of NH RSA
176:1, 2, 3, 4, Prior to
7 and 8 ‘hearing -
Z Investigator '
Richard Tracy's
Memorandum to
File dated Prior to
February 11, 2010 hearing ——
AA - Chairman Bodi's
letter dated
February 11,
2010 ‘to Senior '
Assistént'Géneral. J Prior to
Jane Youﬁg.' ' ' “hearing’ -
BB Transcript of
voice mail
message dated
February 9,
2010 from
Chairman Bodi
to Investigator Prior to
Richard Tracy hearing ——
CcC WITHDRAWN
DD - WITHDRAWN
EE Copy of Attorney
'~ General's Office Prior to
Web page " hearing A
FF = Union Leader
August 6 and Prior to
August 7, 2010 , hearing -
(603) 934-4140
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RESPONDENT' S FOR ID IN EVIDENCE
GG - Attorney General
response and
disclosure. of Prior to
September 13, 2010 hearing -
HH - Harvey Hill ‘Prior to
Memorandum hearing e
JJ - Letter addressed
to Whom It May
_Concern frOm Prior’to
‘Joseph Fussell héaringi ) 125
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'ﬁ R: o ¢C BE E D I N G S

(The proceedings commence at 9:08 a.m.)
GOVERNOR LYNCH: Well, good morning,
svesybody. Thank you for coming this morning.
Before we begin procedures, could I ask.eVerybody
to please shut your cell phones off, BlackBerries,
television sets, whatever you have that
potentially might make\noise. Solwe'ré going to
begin the proceedings with this. I'd like ts ask
ﬁgrAs motion designating ﬁe as the~presiding |
officer.of the prdceedings.‘ |

COUNCILOR BURTON: ' Governor, I will make
the motion tﬁat you'preside here. |

GOVERNOR LYNCH: Okay. Do we have a
second?

COUNCILOR SHEA: Second.

GOVERNOR LYNCH; Okay. Any discussion?
Seeing none, all thsse in favor, signify by saying
aye. Opposed? Motion carries. 1I'd like to ask
the Councilors if esch of you would identify
yourself for the record.
COUNCILOR PIGNATELLI: I'm cOuncilor

Debora Pignatelli from Nashua.

10
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COUNCILOR BURTON: And I am Ray Burton of
{ . ‘ :
Bath, New Hampshire serving Council District

Number One.

COUNCILOR WIECZOREK: Ray Wieczorek,

District Four.

COUNCILOR HOLLINGWORTH: Councilor
Hollingworth, District Three.

COUNCILOR SHEA: John Shea, District Two.

\ ' )

GOVERNOR LYNCH: ‘Thank you. And then I'd

like to ask all of the members of the’counseldrs

.to please introduce themselves. Ann.

MS. RICE: Good morning. I'm Aﬁn Rice..
I'm én Associate Attorney General.

MS. CUSACK:_ Good morning.. LYnmarie
Cusack, an Assistant Attorney General. |

GdVERNOR LYNCH: Yes, please.

MR. MCLAUGHLIN: Good ?orning, Governor
Lynch. Phil McLaughlin, Lacoﬁia. I represent
Commissioner Bodi. I'm accompanied here this
morning by my.assistant who has bﬁt for a short
period of time worked for me for 39 years. And if

she's not here, we don't do anything. This is

Charlene Morin.

11
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GOVERNOR LYNCH: Charlene, welcome. The

schedule for the day is we're going to have a
hearing until noon, and then we'll break for an
hour for lunch, and tﬁen we'll have é hearing one
to three. .With that said, if anybody needs a
break for a shorF period of time, we can take
breaks as needed. |
This]ﬁould be the proposed order and the
conduct of the testimony. There will be openiﬁg

statements not to exceed 40 minutes. We'd like to

ask Attorney Ann Rice to speak first and then the

Attorney Genéral's Office -- ilmean_then, Attorney
McLaughlin, you would be asked to speak as well,
and then we_would begin with the calling of the
witnesses. So with that, Iid like to ask Attorney
Ann Rice if ybu would like to begin. | |

MS. RICE: Actually, Governor, if you
would, Attorney Cusack is going to make the
opening statement.

GOVERNOR LYNCH: Okay.

MS. CUSACK: Good morning.

GOVERNOR LYNCH: Good morning.

MS. CUSACK: This case 1s about one

12
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thing, and that is Commissioner Bodi's willingness

to allow political influence to taint the. law
enforcement process. It is about an inability to
maintéin a presence of mind under pérceived '
pressure. _Ultimately, it is a case that
implicates public trust, fairness and impartiality
in law enforcement activities, and the facts'are
simple and straightfbrward[

You will»hear that in December, 2009 an
in&estigation was initiated regarding overser?ice
at the Railrcad T;vern in. Keene, New Hampshire.
As é'result of that overservice, anAinvestigation
was commenced, an investigation that caused a
sergeant from the Liquor Enforcement Division of
the Liquor Cpmmission to obtain'a.searqh warrant
from a court. That search warrant allowed him to’
take —-- to obtain video equipment that was in the
bar fér surveillance that evening, and on
December 14th that's exactly what two
investigators did along with the Keene Police
Départment;

While the investigation was ongoing and

the execution of the warrant was taking place, a

.
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call was placed by the licensee, the bar owner, to

a Dan. A short time afterwards and moments before
the execution of the wartant was finished,
Representative Dan Eaton,entered the licensee's
establishment, the Railroad Tavern. He ehakes a .
sergeant's hand from thelLiqﬁor'Enforcement
Division, and then he enterslinto a dialogue with
the licensee.

As a result of that eearch wartant,
Representative Dan Eatoa places a call to
Commissioner Bedi.' Commiesioner Bodi and he have
a conversation about why he believeslthe -- and
this is Representative Eaton believes he's being
targeted.by'the.Enforcement Division. .

' Now, yoa're going to hear evidence that
Commiesioner Bodi believed this was going to be a
big problem. Tais was geing to be a big problem
because Commissioner Bodi will»testify\that
Representative Eaton had beee advocating publicly
to move the Enforcement Division from the Liquor
Commission to the Department of Safety. That was

the first phone call.

You're also going to hear that these

Mekula Reporting Services, LLC (603) 934-4140
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investigators had to go back to the tavern because

the first night when they were executing that
warrant they attempted to retrieve surveillance

tapes and put them on CDs. Now, those tapes

15

went -- they foundfout only contained nine minutes-.

of surveillance activity, and they wanted ﬁhree
hours of what happened in the bar on December the.
12th.

They went in. They executed the second

warrant. The decision, however, was made at that

_time by the investigator to have to take the

surveillance equipment out because<attempts were
made again to put the three hours onto disks, but

it didn't happen. They were having problems with

- the surveillance equipment and downloading it.

The_evidencé will show that a second time
Commissioner Eaton —-— or excuse me —-- Commissioner
Bodi was called by Representative Eaton, .and

you'll hear Commissioner Bodi asked Representative

Eaton, "What do you want me to do? What can I

do?" You'll see that Commissioner Bodi doesn't

attempt to learn the facts of what happened, of

" why those two search warrants were initiated; that

Mekula Reporting Services, LLC (603) 934-4140
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he doesn't wahffto be bothered by those facts. He
just wants to placate Dan Eaton.

The evidence will show that
Representative Eaton tells Commissioner Bodi when
he asks what do you want me to dd, "T want_you to
cail the baf owner. Call the licensee." And he
does this, Commissioner Bodi, despite an ongoing
investiéatioﬁ. You will hear that when heJcalls
the licensee; the liceﬂsee wahts his equipment |
back; that the'licensee,waé furious that the
investigators told him that he would get the
surveillance equipment back at the end of thé
case.

So what does the Commissioner do?

Without getting any_informatioh abéut the
investigation, he orders his chief law enforcement
officer, Eddie Edwards, to have that equipment
returned. He directs Eddie Edwards rgturn that
equipment. And you'll learn that this was not
Jjust aﬂy normal dialogue.A'This was a forceful
conversation. So. forcefully that -- so forceful

that Commissioner Edwards didn't think he had a -

choice.

16
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The Commissioner, you'll hear, believed

there would be hell to pay. Hell to pay if the
equipment was not immediately returned. The

pressure, according to the Commissioner, was SO

great, despite no explicit demand by

Representative Eaton that that equipment be
returned,-but it was 50 great, and he could teli
by the tone of Representative Eaton's voice.

You will hear'that this evidence was

returned aﬁd directed to be returned less than 24

‘hours after it was taken out of the Railroad

Tavern on a Tuesday evening; that less than 27
hours, on Wednesday evening, it was returned, all,

again, while a law enforcement investigation was

ongoing.

There's no evidence, Governor, members of

the Executive Council, that this Commissioﬁer
believed thete was an immediacy for the return,
put the evidence will show that the return was
completelybcontrary to the Liquor Commission's
Enforcement Division's standard operating
procedures. You will see that the_Coﬁmissioner

pelieved it was appropriate for him to pick up the

17
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pﬁoﬁé; Egik tonﬁhe bar owner, talk to this
licensee and scheduleva meeting with him, schedule
a meeting with no regard fbr, again, this ongoing
law enforcemeht investigation.

It was at the Commissioner's initiation
that a meetin@ occurred with the licensee and
Represehtative Eaton. You will see-that, again,

while these charges were pending he believed that

a meeting is necessary because that's what

Commissioners do, you'll hear him say. We fix
it. We make it go away. |
Ultimately, youill heaf how the
Commissioner inserted himself with no regard for
the law enforcement process. You'll see that he -
thinks the siﬁplest fix, all I need to do is
recuse myself. You'll also likely hear that
Coﬁmissioner Bodi felt alone in what he described
in his words as'a jihad.‘ He'll try to convince
you he was alone, and there was nowhere he could
turn: Absolutely nowhere. That somehow the AG's
Office even turned him down when his people

reached out for assistance.

We antiéipate that Commissioner Bodi will

18
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suggest that his staff reached out to the Attorney
General's Office and asked for help with a public
integrity matter, but you'll also hear that public

integrity investigations involve potential

criminal conduct by public officials. There,

however, was no such evidence. Nobody complained

of a criminal conduct on December 14th,

' December 15th, December 16th, December 17th, all

while in Commissioner Bodi's mind he was in the
midst of what he described as.his peréonal siege,
\

But as you listen to this evidence,
you'll simply see Commissioner Bodi reacted,
believiﬁg Qhat the owner, Randy Filiault, and
Repreéentative Eaton were telling him withoﬁt‘ever
finding but more, withqut allowing the
investigative process to play out in the normal
course, Withéut'asking his senior staff.members-tb
review this inVestigation, to -- to review the
seizure that occurred. You'll hear he never
considered alternatives. He simply-let panic or
lack of courage take over.

The testimony from each witness, Eddie

Edwards, Todd Feyrer, the Commissioner himself,

Mekula Reporting Services, LLC (603) 934-4140
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.%ill éﬁow‘éhéthfhe Commissioner willingly allowed
himself to be intimidated through fear of one-
legislator, one legislator who had taken a public
stance on legislation that fhe Commissioner -
believed impacted his organization. Ffom the
Commissioner;s perspective, again, he was under a
siege, fighting the jihad, fending off an attacker
who wanted, in his Words, to slit his throat.

But you'll also be hearing that this
ageﬁcy had procedures for addressing such
complaints ag the complaints that Representative
Eaton‘portrayéd to.him in those two‘phone calls.
You're going to'see,'aévybu know, Commissioners,
as did this Commissioner,'take an oath of office,
and that oath is to faithfully and impartially
discharge their duties, to exercise their
administrative power,.the power that they have
over thgir agencies, for the public good. You
will see that a -- treating a licensee unequally
because of é political connection places the
‘public faith in law enforcement at risk.

This Commissioner, like all

Commissioners, has to respond to citizens'

20
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méomplaints. It's true. Phone calls come in all

the time. Citizens call demanding —-- demanding

things that simply can't be delivered. It's a

»Commissioner's job to have the fortitude, to have °

the judgment to know what is proper and what is

not.

The evidence will show~that a cardinal
rule in law énforcement and in the Law Enforcement
Division at the Liquor COmmission is to be fair
and impartial, but that rule is brokeh[ It's

~
broken when a Commissioner acguiesces undér the
slightest bit of perceived political pressure and
intercedes iqto that law enforcement
investigation. And thét's what's happenéd here.

At the end of the evidenqe[ you will be

asked to look at the standards necessary for

‘removal. Malfeasance. Malfeasance is'the

wrongful conduct which interferes‘with the

performance of an official duty. And

misfeasance. Misfeasance is the improper
performance of an act that a Commissioner may do.
We're not asking you, Governor, members

of the Council, to pass judgment on Commissioner

21
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Bodi's.overaii‘pehavior or overall performance.
That's not what the Petition alleges. We're

asking you to do one thing, and that is to protect

the integrity of the law enforcement process. The

evidence will show that by injecting himself into
the law enforcement process and letting political
pressure affect his decision-making, Commissioner
Bodi's conduct is such that at the end rémoval |
from office is appropriate. Thank ypu.

GOVERNCR LYNCH: = Thank you, Attorney.
Attorney McLaughlin. |
| MR. MCLAUGHLIN: Governor, members of the
Council, Mark Bodi for eight months has sought the
opportunity to tell thé story himself from his
perspective and have his say, and he has
instructed me that he will deliver his own
opening. ' ,

COMMISSIONER BODI: Your Excellency,
GoVernor.Lynch, honorable members of the Executive

Council, Attorney Perrault, I want to thank you

22

and acknowledge your earnest efforts to ensure the -

fairness of this hearing and for taking on a very

difficult but important role during these

\
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préceédings:m I'm going to begin this morning with
some housekeéping measures that I would like to
bring to your attention followed by my intent to
offer evidencé statemeht and then begin my formal

remarks.

First, Attorney McLaughlin and I have
pfepared -

MS. RICE; Can I approach for a minute?
/I'd like to object to this. May we approach?

GOVERNOR LYNCH: Sure. |

MR. MCLAUGHLIN: I would prefer whatever
we do, Judge, Your Honor, Gove;nor, that we do of
record.

 GOVERNOR LYNCH: That you dQ'what?

MR. MCLAUGHLIN:. Of record.

GOVERNOR LYNCH: Okay.

MS. RICE: As a normal pfocess,'opening
statements are done by the attofneys. He is
represented by an attorney, and the Statements are
simply a statement of what evidence is to-come.
By Commissioner Bodi's own remarks, he said fhatA
he was going to talk about the evidence and then

make his own formal statementl If he wants’to do

23
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théf;‘héuhas an opportunity under ocath as a
witness. I don't think it's appropriate where he
is the witness, and he's represented by counsel

that he's allowed to do this in a situation where

"he's not under oath. So I would ask that either

Attorney McLaughlin give the opening statement or
that he be put under oath and be allowed to cross-
examine at some point.

GOVERNOR LYNCH: Okay.

| MR. MCLAUGHLIN: The optioﬁ of putting

under oath is completely reasonable. May I do
that at this time?

GOVERNOR LYNCH: If I could just consult
with my —--

(GovernOr Lyﬁch consults with counsel.)

GOVERNOR LYNCH: I think we should permit
Mr. Bodi to make his remarks if he would be
willing to --

COUNCILOR BURTON: Governor, I would like
to ask for this podium to be turnéd more équare to
the Governor and Council, if there's no

objection.

(Attorney McLaughlin moves the podium.)

24
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 MR. MCLAUGHLIN: I most certainly have no
problem with Mr. Bodi's being under oath from the
very beginning. If the Councilor; and. the
Governor wish it, I'll put him under oath now.

GOVERNOR LYNCH: If you would do that,
that woﬁld be —--

MR. MCLAUGHLIN: Thank you.. Please face
me, sir, and raise your right hand.

(Commissioner Bodi is placed under oath
by Attorney McLaughlin.)

| GOVERNOR LYNCH: Proceed, Mr. Bodi.

COMMISSIONER BODI: Thank you, Governor.
First, Attorney McLa%ghlin and ‘I have prepared a
document, Exhibit V, which track the AG's
investigation. I hope that Exhibit.V and related

exhibits will help assess if I was being

- uncooperative as the Attorney General has stated

in his position and directly in his disclosure

statement.

Secondly, we have prepared a document
called a request. That is like a resume and
provides a statement of my personal history and is

a statement of my duties as a Commissioner at the

25
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Commission on December, 2009. Thirdly, we have
also prepared a second request in which I have
attempted to set forth the chronology of events to
the best of my recollection involving the matter.
With respect to my intent to offer
evidence, the Attorney General has accused.me:of
acting politically. The attorney —-- in the
Attorney General's own words in a document filed

September 10th, he asserts, and I quote, "The sole

‘iséue before the Governor and Council is whether a

Liquor Commissioner who injects himself into an
ongoing law enforcement investigation for
political purposes should remain in a position
with enforcement oversight.",

The following in part'is evidence that I
will present to refute the Attorney’General. One,
I did not direct an ongoing law enforcement
investigation. Two,‘I did direct the return of
camera equipment but not the film. Three, I

attemptéd to manage the pressure exerted by

‘Representative Eaton knowing that the Governor's

Office knew about the Eaton problem as did the

House leadership and the Senate leadership and
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that I could not call upon them for help. Four,

because of the likes of Dan Eaton, I did
everything I could to get the Liquor Commission
Modernization Act passed with ethics provisions to
rein in the Eatons of this world.

My agency alsoion;numerous occasions
urged the creation of a new position, a senior
legal counsel responsible for etﬁics compliancel
and ombudéman. This éosition was also included as
an important provision in the Liquor Commission

Modernization Act. Had this position been created

as I and our senior staff had requested, it would

have been invaluable assistance to me and our

agency last Décember, and that was a request I
made specifically to every single leadei in the
State House'as well as the Attornéy Geneial,'who
is here téday.

Five, I attempted to manage ﬁhe Eaton
pressure knowing.in general that I could not turn
to the Attorney General of the Deputy Attorney
General who héd supported behind the scenes tﬂe

transfer of Liquor Enforcement Division to the

Department of Safety. I attempted to manage
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Representative.ﬁaton knowing -that my staff did not
trust the Attorney General, had Specifiéally asked
the Attorney General's Office for help and were
effectively told to look elsewhere.

Seven, political. The_Attorney General
says that I was acting pélitical. I knew what I
could do politically to curry Dan Eaton. He told
me. He said to fire Dan Eaton.

MR. MCLAUGHLIN: Eddie Edwards. Your
statement was, "He said to'fire Dan Eaton." I
believe you meant Eddie Edwards.

COMMISSIONER BODI: Excuse me. He said
to fire Eddie Edwards. ‘That wéé surely wrong and
iliegal, and I wasn't géing to do if. Eight, I
had to take into consideration the timing of the
epforcement action at the Railroad Tavern. At
best, a suspicioﬁs coincidence, and that Eéton and
Filiault made serious claims that it was a
paybaék, and it targeted enforcement action. It
waé my responsibility to deal With,that sérigus
claim.

Nine, I had the responsibility to déal

with Filiault's claim that he needed his video

28
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equipment back, otherwise, he would be set up for
a license'seizure.' These were the considerations
in my miﬁd when I ordered the return of the
equipment and not, as the Attorney General states;
political purposes. And.I.will offer}my testimony
and eVidence to prove the truth of what I have
just said.

Before I begin my formal remarks, I want
to thank my wife, Marie, who has stood by me |
unwaveringly, offe£ing her support and
encouragement throﬁgh this, the most challenging
eveﬁt of my life. I would like to thank my family

whose support for me has not diminished through

" the shame and humiliation of all éources and

rumors that have been heaped upoh me for eight
months.’ I also want to thank my many, many
friends for fheir truly humbling expression of
support and their willingness to stand up and out,
on my behalf. They, together with the remarkable
support of étrangers from all over the State of
New Hampshire, have rallied'behind me, but not

just behind me, Mark Bodi as a person, but behind

an important cause, the right of a person to be
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heard'and not to be forced to resign under the

threat of an indictment for a crime never

committed.

You know, I only wish I could begin this
morning by saying that it is a pleasure to be
here. But you know unfortunaﬁely that's not the
case any more thén.I suspect any one of you find
pleasure in being here yoursélf. No, I také no

pleasure in being here today to answer the

Attorney General's actions that began with great,

fanfare, as you remémber, as a criminal
investigation under Mike Delaney's own personal
supervision. |

While you were patiently waiting for your
report, which was long overdue, his office was
threatening me through my attorney with briminal
prosecution if I did th resign. Can you imagine
such a thing? A secret effort to remove a
Commissioner of the State of New Hampshire and
slip the matter ;onveniently under the political
rug. A Commissioner, who can only be removed by
an act of this body. 1 have no doubt that the

Attorney General did not tell any of you that his

30
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~office was trying to force me to make a deal.

"Resign, " they said, to my‘attorney, "and we will
nol-prosecute [sic]. It will all go away."

All the suspense, all this drama, all
this secrecy, yet when the investigation
ultimately concluded six months later it ended
with not even a parking ticket's worth of

violations. To this very day, there has been no

\

written AG report on the railroad incident as you

and the public were promised. In the end, as you

know, I did not commit a crime. And the Attorney

General himself said I did not commit a crime.

Mystefiously through all of this the
Attorney General never wrote or explained'why his
office rejected providing assistance to the Liquor
Commission Enforcement'Division in executing those
warrants. Critical assistance anothef State
enforcement agency, the Justice Department, is
obligated ﬁo provideﬁbﬁith all due respect,
qounsélor.

Consider this very, very important fact.
Had the Attorney General's Office assistance been

rendered when they were asked to do so, their

31
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participation at‘the scene would have established
that there was nothing improper with those search
warrants or what was‘taken. So there would have
been no reason for RepresentativeiDan Eaton to
call me or anyone else,‘for that matter, and let
me emphasize this one point.

And the counselor talks about the
obligation of the Pubiic Integrity Division only
neediﬁg to take action if there's a criminai
investigation. 'Whén you receive a call for help,
you act on 1it. The'Attornéy General's Office has

the highest level of responsibility in the State

of New Hampshire for assisting other law

enforcement agenciés. That, in my opinion, is
passing'thé buck.

; In hishFRM report, the mortgagé scandal,
the Attorney Geperal himself was critica; of the

Department of Justice for failing to coordinate

. and cooperate with other State agencies. Well,

that's what exactly what they did here. The -
Attorney General did. They failed to cooperate
with another State agency. They failed to help '

when they were asked to.
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igithémFRM report, Mike Delaney also
poiﬁted out that the Department of Justice has an
agency counseling role that should have become --
should have become involved. That's an exact
quote. Well, where was the agehcy counseling role
when Majqr Todd Feyrer of fhe Liquor Enforcement
Division’called the Attorney General's Office and
asked for help? Did they exercise and acknowledge
that counseling role and give him any meaningful
ad?ice on how to handle this very sensitive
subject with a very powerful State
Representati%e? Did they refer the matter to
othe:s in the Justice Department? Did they have
anybody -- anybody just pick up the phone call and
call our Chief? Better yet, call me or one of my
Commissioner colleagues to offer even a modicum of
counseling advice that they themself acknowledge
they should provide? The ansﬁer is a striking
no. |

The Attorney General's Office essentiall&

said that they were too busy to help. They did

~not even establish a written record of that

telephone call that day unless I've missed it in

._A_._33.. ciiasame
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the 600 pages of documents that we've been
provided as part of the diScovery process, not
even a written report that a call from another
State law enforcement agency had requested
assistance. Have we -learned nothing from the FRM
scandal?

Instéad, the Attorney General has asked
that you,'meﬁberé of this Executive Council, hand
down to me the eqguivalent of the administrative
death penalty. Not only being stripped of my
appointment but fatally stripped of my good name
and repﬁtation. And for what? Because I
perhaps --— perhapslmade a mistake, an honest
mistake at that, and a mistake, if'one was made,
was made in good faith. And what agout my
mistake? My misdeed? My high crime of
ﬁalfeasance, as the Attorney General's Office will
cry out at this hearing, beqause, according to |
him, I interfered wifh én investigafion they
literally ran away from. Far from it. Yeé, I was

doing my job, a very difficult job indeed, made

34

even harder because our agency lacked a responsive

Justice Department as well as the critical
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resoﬁfées wevﬁeeded and asked for to support our
business and enforceﬁent legal needs.

Ladies and gentlemen, I appeared befoge a
Grand Jury of 23 New Hampshire citizens who were
brought together to reviéw and judge my actions.
I answered évery question honestly, never invoking
the Fifth Amendment rights which would have easily
allowed me to hide, duck or dock questions.
Perhaps I made a mistake. If so, I outlined the
circumstances of how that mistake may haﬁe been
made. I took responsibility for my conduct for a
total of four days —- four hours over.two
different days. The Grand Jury listeﬁed
attentively as I explained how I had tried to do

the right thing and how I faced a significant

obstacle in doing so.

35

My Grand Jury testimony, which I hope all

of you will haﬁe an opportunity to read in its
entireﬁy, outlined véry straightforwardly and in
great detail what I did'and'why I did iﬁ. Because
so many of the events of that day will be reviewed
at thi; hearing, I'm going to spare you-the

exacting details, but contrary to how the Attorney

Mekula Reporting Services, LLC' (603) 934-4140




10
11
12
13
14
15

16

17

18

19

20

21

22

23

General has made my actions out to appear, at its
core this is a véry straightforward account and
fact pattern, and the following summarizes-it.

Liguor Commission officers were
conducting routine surveillance outside the
Railroad Tavern in Keene. An officer observed a
woman leaving the establishment with others Who
appeared to be intoxicated. The officer
guestioned the group, determined the individual
was not driving a vehicle and allowed them to
proceed.

The foilowingday the officer then
prepared documents for search warrant decision to
retrieve copies of a bar videotape recOfding the
interior to determine if the'womanv—~ the woman"
was in fact overserved. On December 14th, two
Liquor Commission Division —- Enforcement Division
officers and officers from the Keene Police

Department arrived at the bar to execute the

"search warrant.

While they were there, Representative
Eaton arrived with Representative Lerandeau.

Representative Eaton questioned the officers and

36
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went:behind the bar. So he went behind the bar in
what the law enforcement community would describe
as a erime scene, an area that is potentially a.
crime scene. While they were attempting to secure
evidence, Eaton's presence at that bar

intimidated -- intimidated theiofficers, as you
will hear, and a Keene Police officer would later
seriously question why Eaton was there as well.

At this point,'the bar owner strongly‘
objected £o theirvtaking of his equipment and
volunteers fo make copies of whatever tapes they
need. He did so, giving the requested CD evidence
to the officefs, and then the officersyleft the
bar; Later that eVening, when reviewing the CDs
and recordings at his own home, the officer
realized that the recordings are only nine minutes

long instead of the 9 a.m. to midnight, as the

"counsel mentioned, time frame that they were

seeking.

The officer confers with his supervisor
the following day and receives the necessary
department and court approvals through a second

search warrant, but now given Representative

37
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Eaton's involvement in the first search warrant
and the problems it created, the Enforcement
Division's most senior staff requested the
assistance of the Attorney General's Office.

Major Todd Feyrer contacts the Attorney
General's Office éublic Integrity Division
specifically created to deal with inappropriate
public conduct. The Attorney General runs the
request up the chéin of command and responds they
will provide no assistance. They were too busy at
all. |

And I want to stop on this point because
it's very, very significant in my opinion. Very,
very sigﬁificant. Because the Attorney General —-
and now they're éttempting to pass'the buck to
me —-- is saying well, they had no obligation to
act because it'wasn't a crime. We weren't
reporting a crime. Well, isn't it their job to
stop érimes? Does someone need to be shot before

they take action? Do you believe that a sworn

" police officer who calls and outlines a State

Representative who's arguably the third most

important and influential person in the State of

38
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New-Hampsﬁigé;néon't youithink that that would
trigger something that said something must be
amiss? And maybe I mistook the counsel. She
said, "No. We investigate crimes."

I don't think that that was the intent of
the Public Integrity Division, and, Governor,.you
have appropriately indicated that ethics are
important, and I would think that you would hold
ydur Attorney General's Office to, a much higher
standard that if they received a phéne call, they
should have acted. That's what McLaughlin would
have done, the former Attorney General, 'cause I

asked him.'

And this 1s a very, very significant

point} I have responsibility for my department.

But the much farther, more signifidant
responsibility for acting on those is with the
Attorney General. And I take umbrage to any
suggestion whatsoevér thét‘they_do not have a --
even a modicum of responsibility in dealing with
thié. They should have by any reasonable standard
and any reasonable -- I think you could take any

previous Attorney General in the State of New

39
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Hampshire, and they would ask them -- they would

answer the same way.

With the assistance of the Keene Police,
the second search warrant is executed on
December 15th. This second time, not willing to
take any chances of obtaining the right
recordings, enforcement officers do not allow the
bar owner to copy the CDs. Instead, Ehey remove
all of the récording equipment from the bar.

I received two phone calls from

Representative Eaton, one following each search

warrant. During the second call, Representative

Eaton claimed -- he claimed that the Liquor
Commission enforcement officers —-- this isivery
important -- had seized equipment that was beyond

the scope of the search warrant. What he was
claiming was that our iaw enforcement agencies --—
our law enforcemeht officers were literally --
literally breaking the law.

Now, I think that's pretty serious. He
claimed, as my testimony reads, that this was"
payback for Eddie Edwards for Eaton's legislation

to separate the Division of Enforcement and move

40
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if towihe Dopartment of Safety. He went on
profusely in his criticism and specifically about
Officer Fussell, who was there that night,
claiming he was rude and rogue. You know, Eaton
made it sound as though our law enforcement
officers came storming in with a second search
warrant and soon afterwards ripped every bit of
evidence and surveillance equipment off the wall.
No.

Although he did not say so directly, my
distinct impression that his goal was to have that

equipment’returned, and if he did not, as I

conveyed to the Grand Jury, there would be hell to

pay. That Répresentative urging -- and I did ask
him, "What do you expect me to do?" Whatlis wrong
with that queotion? At that.moment I felt thaf
that request was one that would allow me to take a
step forward in an effort to resolve this but not
compromise my position, certainly not interfering
with an investigation as I will and we will

demonstrate later in our case.

So I called the bar owner. He echoed

Faton's assertion and then some. He stated that
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ﬁe$believed'that because his complete surveillance
équipment was seized, he would nét be able to
defend himself by having a tape recording against
any future action by the enforcement bureau. So
he felt that they're going to strip my equipment

out. Eddie Edwards is out to get me. You guys

are a bunch of rogue operators, and now I have no

cameras in my -- in my facility. They're going'to
come in and say that I overserved somebody. I

can't defend myself.

He went on -- the bar owner went on and
on, extremely upset, mentioning the anguish his
wife was suffering, the targéting of the
Enforcement Division against him and the fact that
Dan Eaton agrees with me. He supports me. _He
added that he was convinced that this increased
targeting activity —-- targeting activity would
result in the loss of his business, basically his
world would come to an end, and the man Qas
virtually crying.

As ﬁhe testimony in these documents will
demonstrate, when he came to my officé he was

nearly crying. And, with all due respect,
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Councilors, they were saying there was no

pressure. We have a hysterical State
Representative. We have a hysteriéal bar owner.
We have a hysterical wife. We have.a_police
officer in the documents that says he can't even
Sieep. He lost a night's sleep. Is this a little
bit -- do you think it's a little bit stressful?
My mind was clear. I knew what was going on. T

knew what I had to deal with it. But yeé, it was

" stressful.

Following these telephone calls, I called
our Chief, and I asked that we meet. The Chief,
upon<hearihg the.calls, was upset: too. He was
telling me that he did not direct the law
enforcement activity, and that was further -
further evidence of Eaton's far-reaching hand. He
told me his men had done everything they coﬁld
possibly do %o avert a confrontation with Dan
Eaton, inciﬁding asking the Attorney General's
Public Integrity Office to assist because of Dan
Eaton's involvement in the manner -- in fhe |
matter.

The Chief and I had an open and honest
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diécussion and an angry one that night about the
consequences and problems associated with
Representatives -- Representative Eaton's very
pressing éail and his allegations. At the time I
had some concerns myself about possible
overenfércement, overreaching. Given the twd
phone calls that I had, all that had gone on in
the Legislature and Eaton's criticism and the
strange timing of this particular incident, my
mind was swirling as I thought -- I queried the
Chief about how, why, now. Why we're in Keene in
legislat -- in Representative Eaton's district.
Not only in his district but at the bar of his
friend. I was trying té put all thése pieces
together. I didn't realize that otherwise ﬁhis
wasn't —— this wasn't Dan Eaton's dist£;ct at
all. He wasn't doing a good deed for his
constituent. He was‘helping a buddy of his.

At that moment I had éeveral concerns and
responsibilities as a Commissioner. 'First, the
monumental consequence 1if Eaton's allegations were
true iﬂ any way. Very, very significant.. Talk

about ethics; that law enforcement people are

44
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breaking the law.

Secondly, my obligation to protec?t the
men and women of our Enforcement Division from the
possible political interference and scandal  from a
politician with sinister motive. Again, with all
due respect, Councilofs, we ha;vie a State
Representative who gdes to a bar. It is not in
his district. He is present in the i)hysical space

of a crime scene. That's a trigger point, in my

opinion, for the Attormney General's Office. You
should have asked -- in my opinion, with all due

resbeét, you should have a‘sked. What happened?
What went on? - Can you tell us a little bit more,
about what went on? |

If you read the reports, as I have, these
documented reports of the Keene Police, one of
them was asked well, why did -- was Dan Eaton
there 'to_intimidate and interfere with the search
wérrants? And one of them said well, he wasn't
really éﬁre, but he couldn't J‘figure~ out any other
reason why. That was just the first search
warrant. There was damn well plenty of reason for

the Attorney General's office to go there.
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Plenty.

Third, my obligation, like it or not, to
consider and‘reépond to a licensee's complaints,
particularly this one given its highly unusual
allegations of targeting enforcement action and
how the loss of the recording eqﬁipment will
result in catastrophic consequences. Just because
people complain, we need to respgnd to that. And,
with all due respect to the Attorney General's(
Office, well, people complain all the time..

That's my job as a Commissioner to determine which
complaints are not appropriate.and which |
cémplaints are appropriate.-

Now, if you “- with all due respect %f
with all due respect, and I Say this respectfully,
had the Attorney Generals done that with greater

diligence in the FRM scandal, they wouldn't be in

" the problem they are today. So it wasn't just oh,

we get calls all the time. This was an important-
call. This was a different call. This waé a
significant call under very difficult .

circumstances.

\
Fourth, I have a responsibility and a

46
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- duty to protect”the integrity of the Chief's

position from events of a legislator. You know, I

don't know what was going oﬂnbetween Eddie Edwards

and -- and Representative Eaton. You know the old

saying there was bad blood. There was. There was
bad blood. But, you know, I am trying to run this

agency, a 500—million~dollar‘business, and I don't

have a law enforcement background. I agree with

that. I served on the Crimeline in Manchester as
a volunteer. I was a volunteer on the -- on the
Fire Commission in Manchester, but they had this

problem; It was very, very acute.

And, as everybody knows, in State service
it would take seven months before we could get a
personnel action to -- involved and to determine

what the cause of it, even if we could, given the

fact that he was a State legislator. That was a

circumstance I had to live with, and I had to
manage around. Everybody says well, Eaﬁoﬁ's a
problem. Eddie's a p;oblem.‘ Back and forth. You
know, that's -- 1 9an't step in and solve that.

Much as I would like to, not possible.

47

Given the totality of the facts as I knew
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them and the circumstances as they existed at that
time, rightly or wrongly, I instructed the Chief
to returﬁ the equipment in an attempt to loosen
Eaton's assertive hand and to‘defuse a near
explosiVe.situation. I reasoned the equipment had
no evidentiary value, and its return would quiet
Eaton as well as the bar owner untii we could deal
with thé matter with moré guidance and knowledge.
As I con&éyed to the Gfand Jury, I never
had any intent to suppress evidence or Qbstruct.or
interfere witﬁ the investigation in any way.
You're right, counselor, at that moment I did have
nowhere else to turn. The Attorney General's
Office had cut and run, and that had sent an
important signal to me. You be;fér not mess with
Dan Eaton. Certainly I cannot call the Governor's
Office to aid me in.my decision agd perhaps for
very good reasbns._ And I certainly don't want to
be disparaging to the Governor. He has enormous
responsibilities. Um -- but his staff was very,
very queasy about dealing with Dan Eatoﬁ, too.

Extremely so.

And why wouldn't they be? We are in the

48
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midst of a huge financial crisis, and here 1is a

man who weighs and exhorts enormous pressure on

the determination of the State budget on issues

that will determine whether we succeed financially
or not. You know, so in a town that is famous for
not confronting problems and making difficult
decisions, I made one. I believe I had the right
to assume that if any paper work or court approval
was needed for the return of the equipment, that

our Enforcement Division would do it.

I had never seen a search warrant before,
much less know how they were obtained ér changed.
T had not been overseeing the Enforcement Division
long, and that was not a detail that INconcern
myself, nor should I. Nor should I.V-Ihat's whét
the Chief and his Enforcement Division are for.
Any more thaﬁ youxconcérnéd yourself with all of
the minisférial and important activities that are
associatéd with that hearing. That's what the
counselors are here for, the attorneys

representing‘the Council and representing the

Governor.

'No, I made the decision to have the

49
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equipment,retyrned because the assertions of Eaton
and the bar owner were making -- and this is very
important, members ofvthe Council and Governor.
The assertions that they were making were over the
equipmeﬁt, not the evidence. The equipment and
the fact that the equipment had been illegally
seized. They wanted the equipment back. And I
logically assuﬁed the equipment was the cameras'
and such, not' the tapes and CDs and certainly not
anything that would be considered evidence.

Again, the facts of this case are very
clear. The equipment was returned, but the actual
evidence was retained. I'did recuse myself from
the manner,¥— from the matter whenxit was
appropriate for me to do so, and you'll hear later
in.this hearing the very detailed events that went
on and how I acted very appropriately.‘ The matter
was openly and fairly adjudicated. The bar owner
surrendered his license, and the business was
sold.. Justiee was served. As I said, I was not
interfering with the criminal investigation. I
was doing my job as a Commissioner. |

Like an umpire on a field attempting to
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manage and quickly resolve a very heated and

~volatile exchange between a group of players

before all hell breaks looée and the benches are
emptied out and a bigger mess erupts, get the
emotionally charged combatants separated and
settled, and resolve this disputé in a ﬁore\
reasonable setting. That's what I was attempting
to do. I had nothing perébnally to gain or
politically by returning -—- retqrning the
eQuipment. Surely nohe at all.

I am sure these two very capable
counselors will be grilling me hard, grilling me

hard about why didn't I take more time to review

the facts, examine the search warrants or just

tell Dan Eaton nothing could be done. Well, as

Arthur Schlesinger, Jr. said, the great Pulitzer
Prize winning historian and aide to President
Kennedy, "Righteousness is easy in retrospect.“

In that Grand Jury room insulated from
the world of political agendas and special

interests, these ordinary but in many ways

zextraordinary beople nodded in agreement with me

as my story unfolded more deeply on March 17th,

51
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2010, the second time I testified. I looked those
jurors, and I said to them, "If it was anyohe in
this room who had been at the bar that evening and
acted the way Representative Eaton had, you would
have been arrested." Were it not for the fact
that Dan Eaton was a very, very pbwerful State
legislator, this would never have been allowed to
happen.

And I disagree respectfully with the
Attorney Generali He said "Well,.what else can I
do?" You know, we. —— we -—- there's no crime
that's been committed here. You know, well,

N

couldn't he even have timidly suggested to the

Ethics Committee that maybe we should look at it?

‘Couldn't we give them these documents and say

heie. Here's 600 pages of documents. You make up
your own mind. Couldn't he have them look at what
the Keene Police said about their concerns?
Couldn't he have done something? Why did he not
write a réport? Why did -- you know, the Attorney
General did hot even aﬁswer the letter that<wés

sent by the union. He hasn't even sent a final

_report to the Liquor Commission. - He hasn't
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written one word. Why?. Why? Why is that?
I told the Grand Jurors not to indict me
but to stand with me so I could keep the good
fight going. I told members of the Grand Jury
that it took me a while to find the high road, but
when I did I took it. I also conveyed to the
Grand Jury.that this case had an opportunity to
serve as an object lesson on how change and ethics
are but hollow Words unless we are willing to rock
the boat in a responsible manner to enact true
reform. I pledged to them if they permitted me to-
do so, I would continue that good fight.
Never before in my life haéé I been

- placed in a position requiring me to defend my
reputatioh and honor. I certainly didn't expect
that when I agreed to leave a prosperous career in
the private sector and lend my expertise to State

' Government thaf I would now be facing the most
profound personal énd professional challenge of my

}

life.

My reputation and good name has been
clouded by the Attorney General without cause or

concern for its consequences. Consequences not
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énly £o me.and my family but, more importantly,
the consequence it would have in further weakening
people's faith in good gqvernment, our elected
officials and a need for real reform and stronger
ethics, £he very profound consequegces "Foster's
Daily Democrat" noted in their editorial of
furthef discouraging people from the private
sector to serve in State Government for fear that
they would be subjected to such treatment and the
negative consquences they noted associated with
the message it would send to current and future
Commissioners. Watch every decision you make or
better yet avoid any decision that ever has even.
the hint of controversy of bolitics, Is tha£ how
we want Sur Commissioners to behave? |
There is no disrespect or dishonor, .and I
intend none, in disagreeing with the Attorney
Genefal or the Governér. Inifact, I bélieve I
have the responsibility not only to be truthful in
what I say and do as a Coﬁmissioner but to
responsibly stand out.and to speak out where I
believe it is in the public's interest to -do so,

i .

just as all of you do at the Executive Council.
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efficient, more profitable and more accountable

_ 55

Today represents the very first time I
have had an opportunity to speak publicly about
the events that unfolded on December 14th. i am
here to clear the air and clear my reputation, to
tell you .the story of what transpired not through
the biased and politically motivated lens of
others but in my own words as well as the force of
documented fact. A Grand Jury‘has exonerated mé,
but it is your opinion of my actions is what
matters now. And I humbly appear. before you to
ask that you reject the Attorney General's
Petition, but even after hearing all of the facts
presented in this hearing, you do choose to remove
me, I will still leave proud and gratified I had
the strength to stand up; speak out and fight hard
in the pursuit of my reputation.

Slightly more than three’years ago yod_
confirmed my nomination as a member of the State
Liquor Commission. By Virtually all measures,
thanks to a great group of colleagues,Athe New

Hampshire Liquor Commission is better run, more

than ever before. Although appointed to the
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bbsiti;n by Governor Lynch and very thankfully
confirmed by each of yoﬁ, my obligation is only to
the people of the State. It is a sworn ocath to
exercise my judgment and responsibility to do my
job to the best of my ability. That ocath of
office is no different than each of one —-- each
one you have taken to do the best you can in
§ervice to our citizens. I have every confidence
that regardless of the outhme you will have done

the same with respect to this hearing and my

“ultimate fate. Thank you.

GOVERNOR LYNCH: Thank you, Mr. Bodi.

We'd now like to turn to Attorney Rice. If you

would call yoﬁr first witness.

MS. RICE: Thank you, Governof.' We will
call Sergeant Joseph fussell;'

GOVERNOR LYNCH: And I'm going to ask you
to swear himAin, too, Attorney Rice.

MS. RICE: Can you raise your right

hand.

(Attorney Rice administers the oath to

bthe witness.)

MS. RICE: Thank you. Can ybu take a

56
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ééat, please.A

THE WITNESS: Yes, ma'am. Good morning.
TESTIMONY OF JOSEPH FUSSELL,
who was called as a witness and, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MS. RICE:

Q.

And if you can state your name, and spell your
last name fér the court reporter, I would
appreciate it.

Yes, ma'am. Joseph'Fussell. F-u-s-s-e-1-1.
How are you employed, Mr. Fussell?

As a sergeant for the New Hampshire State Ligquor

~ Commission, Division of Enforcement.

How long have you worked for the Liquor
Commission? | -

I was hired in May of 2006, and I've been employed
full-time with the ageﬁcy'since that time.

Okay. Now,'have you also.worked in other law
enforcement agencies?

Yes, ma'am. .

I just waﬁt to make surelthat.the Governor and the

Council members are hearing you, so if you can
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sort of answer my question by turning té them, I
would appreciate it.

Yes, ma'am.

Thank you. What is -- so.you are currently a
sergeant for the Liquor Commission. What does
your position entail?

Currently I'm assigned to the supervisor for the
Special Investigations Unit; which is comprised of
a team of investigators that specificall? target
some of the more intricate investigations such as
fatalities or possibly an internal investigation
that is handled through my -- the unit that I'm a
part of as well as maybe a background on a future
investigator that comes into the agency. |
And have you been in that position since you've
been with the Liquor Enforcement?

No, ma'aﬁ. I started with an assigned piece of
the Hillsborough County and basically field work
where I wéuld be the front~liné of the Liquor
Enforcement Division anSwering complaints with the
citizens or with some of the bars or proactive
enforcement or whatnét.'

And might that include investigatidn of an
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allegation of overservice?

Absolutely. Yes, ma'am.

Now, I want to direct your attention to your
involvement in the investigation of the Railroad
Tavern which occurred in December of 2009. Do you

recall what you were doing on the night of

December 12th, 20092

Yes, ma'am. I was assigned as a security -- as a
security détail at the Keene Liquor Stofe from one
o'clock till nine o'clock, and.I think I left

that -- the Keene Liquor Store at about 9:30.
There's a lot of traffic coming in and out of the
liquor store, so they put us down there to help
out, maké sure it's a safe environment.

And at some point did .you make your way over to
the Railroad Tavern?

T did. At about 11:30 that night I parked my -
cruiser on Main Street in Keéne, about 100
yards -- 75 to 100 yards away from the front
entrance of the Rail£oad Tavern. | \

And what was your purpose in doing that?

Jﬁst to conduct surveillance. We had received a

complaint from a -- the condo association in the

59
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area that there were intoxicated people coming out
of the establishmeht, disruptive people, waking
the condo association -- the residents of the
condo association up,.loud'noises, car horns
beeping, people yelling and screaming outside. So
I parked far enough away that I wasn't too obvious
to the establishment and that I could document
what sounds that I was hearing and what direction
those sounds were coming from. There was an
allegation that possibly those noises were coming
from other establishments that may4haVe shared the
parking garage in that érea with ——‘along with the
Railroad Tavern, so I was there to éonfirm or
dispel those allegations on the Railroad Tavern.
So you were spgcifically there in response to a

complaint about the Railroad Tavern?

Yes, ma'am.

Now, can you —-- did you observe anything of

significance during that surveillance that
ultimately caused you to get a search warrant for

this Railroad Tavern?

Yes, ma'am. Um -~ I arrived at 11:30. I would --

minutes 1ater, there was an individual that -- I
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believe it was 13 minutes later after parking
there,‘I observed an individual being carried from
the front of the establishment -- um -- towards my
direction. Um -- there's a small park in . the area
right inside the front of the establishment, and
she was carried away from the front of the
establishment and placed on a seat in front right
in that park area where she began to -- you know,
at that point I picked up my binoculars to try to
get a closer image or see more detail of what was
actually happening. It's a little easier to tell
if sdmebody is impaired by'beingt—— putting
yourself closer to that person. |

So at that time I could see that womén that
was rocking back and forth. She was tryiﬁg to
smoke a cigarette at that time, and her friend
left to go back in the bar, the Railroad Tavern,
to try to -- look like regroup the rest of the
party that was there so they could bring this
person somewhere else.
And did theyiultimately do that?
They did. They did. They came'out at about -- at

approximately 11:55 that -- you know, 10 minutes
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latégﬂon the 12th -- um -- the group came

outside. A car pulled around the front, and
somebody helped that woman up off the bench and up
to‘the car and helped her into the car. At that
time I pulled out of my parking spot. When the
car started to pull éway, I placed myself behind
that car, and probably -- I didn't want to incite
any alarm on the establishment with the blue
lights on my cruiser, so i —-— about a quafter of a
mile or so I stopped the car to do a well-being
check on the female fhat was carried to make sure
she didn't need any medical assistance at that
point and to make sure she wasn't driving the

vehicle.

Did you actually do that, Scott?

1

I did.

. . And were you able to talk to the woman?

I was. I was able to talk to all the dccupants in
that motor vehicle} and the woman I identified was

Michelle Clark. She was in the back seat of the

vehicle. She was not driving. The driver was

determined to be sober and not impaired —— too

.impaired to drive that motor vehicle. So I

62
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conducted an investigation, a typical

investigation we would conduct at the Enforcement
Division. Was somebody overserved at an

establishment? .

Some of the facts that we try to determine and
questions that I asked was where were you coming
from. Even though I saw where she was coming
from, I was asking the occupants of the car where
were you coming from, and they confirmed the
Railroad Tavern. I said, "Were you consuming
alcohél at the Railroad TaVern?# In fact, they:

. \
said they were. And then I asked, "Were you asked
to.leave the qulroad-Tavern?"

Basically the reasonVI asked that question is
to see if the Railroad Tavern employees are able
to identify somebody'that'slconsumed too much
alcohol and if they identified tﬁat and took
proactive steps to provide that safer environment
/for that person or eliminate the alcohol -away from
them, either -- if that's medical assistance or if
that's finding a sober, responsible adult to take

custody of that person.

And the response that I received was thé
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g:) Nll.”;?M  Railroad Tavern did not ask them to leave. Um --
2 in fact, they left because her friends were so
3 scared fér her, the intoxicated woman's welfare,
4 that they left before she was able to go home Qith
5 another individual, a male individual, at the bar.
6] Q. Let me just ask you.. What was your assessment of
7 | that woman's level of intoxication when you saw
8 her in the car? |

9|+ A. Well, I'm certified through the Chiefs of

10 Pdlice -— National Chiefs of Police Association as
11 a drug recognition expert instructor, and I've
M 12 trained police officers. I teach at the Pollce
13 | Academy impairment for the ;ecruits. I've taught
14 | at the Maine Police Academy. This was definitely
15 one of the most impaired woman I've -- I've seen
16 in my career. Her eyes, whén I would -- tried to
17 | speak with her, often &ery difficult for he£ to
18 . answer my questions or be understandable, but her:
19 eyes were wandering up, down, left énd right, so
20 she had a vefy difficult time maintaining muscle
21 control with her eyes while she was looking at me
,<:>’ 22 - while I waslspeaking wi£h her, so she Qas very
23 | impaired.
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So based on those observations and what you saw,
did you subsequently take another step in the

investigation the following day?

‘I did.

Now, before you go to the following day, did you
have any conversation with any of the management
at the'Railroad Tavern that night after you
obser&ed this Michelle Clark? |

Well, I documented that contact with the person.
I made sure that she was in sober and responsible
hands at the time; that she did not in fact need a
ambulance to respond down -- um -- and I released
them to her friends and ultimately hef family
members. I went back to my original loCation,»
conducted more surveillance, and I went back to
the original reason I was at the establishment
conducting surveillance, and I was documenting

minute by minute what sounds I heard, where were

they at.

TLet me just direct you.

Sure.

Did you have some contact with the manager —— one
of'the managers at that point -- at some point

65
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that evening?

About 40.minutes later I did.

Okay. And what was that interaction?

Mike Lesage (phonetic) was the supervisor at the
establishment, came outside and —-- um -- spoke

with me for about 10 or 15 minutes, and at that

~point I identified that this concern had takenhl

place at the establishment, that I was looking to
take administrative steps, possibly administrative
action on the establishment for overserving or
allowing somebody inside the establishment that
Was overserved.

Okay. Now, I want to turn your attention to the
hext day, whichbwouid be December 13th. Did you
take some —-- excuse me -- December --= I'm getting

mixed up on the dates here. The 13th. Did you

take some administrative action or have some

~discussion?

On December 13th, I spoke with-Sergeant Matt
Elliott, who was the area supervisor. I informed
him whét T had seen and what interaction.I had .
with the —-- Michelle Clark. And at that point I

decided that I'm going to be pursuing the
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application for a search warrant for the wvideo
surveillance inside the establishmént.

And why wouldvyou’gét the video surveillance?
Because that's evidence in the case to bring
before the Commission.

So you were looking for evidence that she had
actually been overserved in that bar?

I was looking at --'I was looking for specifically
was she served in the bar. Did this investigation
need to split and administratively, possibly
criminally on the establishment or if theré was an
individual that was providing aléohol to an
intoxicated‘person, was I able to identify that
person,'and depending on -- and that's the reason
I tried to 5btain or I did obtain that video was
so that I could identify where she Was getting the
alcohol, what she was drinking. If she was
drinking water, then the establishment -- you

know, I dispel the administrative action or that.

she had consumed alcohol, so it was part of the --

_part of the process, yes, ma'am.

So you -- you got a search warrant to get this

video footage. 1Is that a typical step in a liquor

"Mekula Reporting Services, LLC (603) 934-4140
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iHQéstigation?

Yes, ma'am. Either the video surveillance
equipment and in combination of receipts or -- um
-- tgbs that the bar may have completed, credi;
card receipts -- um —-- to help determine how much

alcohol an individual may or may not have

consumed.

So did you actually obtain a search warrant?

Yes, ma'am.

And I'm going to be showing you wﬁat‘s been marked
for -- as an exhibit, Number 1, and, Sergeant
Fussell, I want to ask you if ybu recognize that.
Yes, ma'am, I do recognize this.

What are you looking at?

I'm looking at.my signature, speéifically on page
four, signéture with the Honorable Justice Boyle
on page seven and;'again,‘ﬁy signature on theb
affidavit on page 13.

So that's.the search warrant that you obtained for
the Railroad Tavern, the first search warrant when
you were lookipg for the video footage; is that '
correct?"

That 1s correct.

68
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Okay. And when did you actually execute that

warrant?

It was December 14th. I beiieve we arrived at the
establishment at seven o'clock p.m. It was

myself, Sergeant EiliottAand the Keene Eolice ——
certain Kéene Police offiéers.

Why was the Keene Police there?

It's routine for us to have the local jurisdiction
arrive and take part in the search just in case --

you know, so they have the knowledge just in case

a complaint arises out of that in the sense of a

patron of the ownership calling that local policé
department. So they have a representative there
to help answer any questions and show there's a

combined effort between both agencies.

So what did you do when you actually get to the

. Railroad Tavern? ' iy

T entered the tavern. I met the supervisor. I
believe his name Qas Sean at the time. 1Inside the
establishmenf, I gave him a copy of the sea?ch
warrant. I explained to-him.tha£ we were from thé,
Liquor Enforcement Division, énd we were executing

a search warrant at the establishment at that
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time. I expléined the scope of the search warrant
and wﬁat we were ldoking to seize, and he
expressed that he didn't have some knowledge on
how to operate the DVR for the video surveillance
footage and had tQ notify the owner, Randy
Filiault, at that time.

Now, you weren't alone when you went. You said
you were with Sergeant Elliott; is that correct?

That's correct.

So were there any patrons there when you got

there?
On this date, I believe there was. There was a
patron inside the establishment at that time.

They were in a booth in the restaurant portion of

the establishment.

So. it was fairly empty?

Tt was fairly empty, yes, ma'am.
So you said that the manager needed to call the

owner of the bar to help you get the footage; is -

that correct?

. .Yes, ma'am, the owner needed to be called to

obtain -- or there was a code —— a password to put

in the DVR to be‘able'to_burn all the footage onto
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a disk, and the owner needed to be called because
apparently he was the only one that had that |
password to access the system to provide that
information tb us, and I urged it to have the

ownership involved in the first -- in the first

case.

And the owner's name is?

Randy Filiault.

8o did Mr. Filiault come to the bar?

Yes, ma'am.

and did he help you in getting the video footage
that you were looking for?

Um —-- he -- from my understanding, he did the best
that he could. I -- I wasn't familiar with the
system, and I know him as a business person. And
I know that he was frustrated, but I was really
imploring him to help me obtain that video
surveillance footage. And I did eXplain that if

the footage -- we're looking to obtain the footage

"from the specific three hours, and if that wasn't

able to be obtained, then we were going to end up
having to seize the system and submit that over to

the forensics lab to be evaluated over at the

71
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Department of Safety.

So you had two options. Try and download the
video or take the equipment;

Yes, ma'am.

And so Randy Filiault assisted you in helping by
putting in his password?

He put in the password, and I stood right beside
him as he was burning -- started to burn the CDs
off on the -- or the footage onto the CDs to make
sure he wasn't deleting fpotage or damaging |
eﬁidence or whatnot. And I waﬁched as he did
this. At one point when these CDs -- we héd to
burn one CD per camera, and thefe was nine
cameras, eight of them functional.

So when we were burning these CDS, and I was
handing them to Sergeant Elliott so he coﬁld -— he
could view that on hisvcomputér to make sure that
we could see, and we could documént on our own

what footage was being there, and they weren't -

blank CDs basically.

12

And so Sergeant Elliott looked as you were handing

him the CDs, and he just checked them quickly?

He was checking them gquickly, yes --
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All right.

—— but it was confirmed that we could view them.

During the -- while you were at the bar did anyone

else arrive at the bar?

About 10 or 15 minutes before we 1eft —-— um -—-
somebody I recognize to be Representative Dan
Faton entered the establishment through the front
door. He was dressed similar to the way I'm
dressed today, in a suit with a. shiny pin on his
lapel. I recognized him through having seen him
in the State House before.

How were you and Sergeant Elliott dressed that.

night?

I prgbably was wearing the same suit coat, and --
um -- I was wearing a shirt and tie as weil.

Okay. So you said that you knevagpresentative
Eaton. How-did you know him?

Um -- having seen him in the past.- Specifically,
there was an opportunity that I may have had to
speak at the study committee to move us over to
the Departmént of\Safety, and I -— I arrived to
subport our agency in ﬁhat.—— in that.session._

Did not end up speaking at_it, however, I did

73
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14

recognize him to be sitting on the study

cpmmittee.

And did you have any other information about
Representative Eaton at that point in terms of you
said that he was -- thgre was a committee to

transfer Liquor Enforcement to Safety. Did you

. have any other information about Representative

Eaton with respect to the Liquor Commission?

Well? I was aware that Representative Eaton had
made open statements in the past that if my Chief
is fired, then all of these problems are going to
end. Um -- I have alsb heard allegations of our
investigators going into specifically the Railroad
Tavern and scaring the patrons away or —- um —-— |

acting disorderly inside the establishment, which

. in fact those were never substantiated. My Chief

at the time who had told me about this tried to
obtain the video footage -of that, and it was

nothing. And T believe Senators and other

‘Representatives tried to gain access to that video

surveillance footage for that incident, and it
wasn't able to ever be produced.

Okay.
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So I knew that there was a —-- there was a conflict
between my —-- my Chief and direct -- excuse me --
Representative Dan Eaton. So T knew that at the
time when he came in. I knew that at the time of

the study committee.

And when Representative Eaton came in, what did

you do?
Um -~ I knew -— I heard Holly Filiault, Randy's
wife, announce, "Dan's here. Dan's here." She

yelled it out loud enough for me to hear it. Then
she walked Dan up towards the front of the bar,
and I was on the émployee side of the bar.
Representative Eaton walked up towards me. I took
a‘step forward, introduced myself, politely shook
his hand, introduced myself, Sergeant Fussell,
State Liquor Enforcement. He shook my hand, and
he repeat —-- he asked me to repeat who I was, what
my name was, ana then he looked liké he was

writing something down, which I assumed to be my

name.

And dther.than that short interaction, did you

-have any other interaction with Représentative

Eaton during the time that you were at the bar?
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Those were the only words that we exchanged.

.However, I felt he was investigating me and my

actions at that time.

What did he do to make you feel like you were
being investigated?

Um -- it's not typical or it's not common for

somebody to walk into an establishment, walk right

. up to the law enforcement officer conducting an

investigation, shake his hand and not -- not in a
friendly -- um -- I guess cordial mannér of -- um
- exchaﬁging names or how are you today or a
smile. It was more —-- it was very to the business
to the point where he had ended up writing down
something, which, in my opinion, would be taking
notes or noting my name down.

Okay.

Those were the only words that we did exéhange at
that time.

Now, you said that you were -- you were behind the
bar when you were doﬁnioading the information; is
that_right?

I was standing behind the bar when Randy Filiault;

the bar owner, was downloading the information.
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- 1 0. And at -- at the time that Representative Eaton

2 came in, had you already gotten all of the

3 downloads done?

4 A. if we hadn't, it was very close, within a minute
51 | or two from having that complete. I don't know
6 exactly, but if we weren't finished, it was very
7 . close, within a minute or two.

8 0. And once you finished, what did you do? What did

9 you and Sergeant Elliott do?
10 A, I proceéded to write the -- the receipt -- or the
/ﬁv lll receipt for the property that we Qere seizing. I

L&:? 12 ' don't think thefe's a copy of‘it in the warrant,

13| but we leave a receipt of the items that we seize

14 ‘ ét the bar so that they know what exact items we

15 seized out of the bar. 1 proceeded~td write that

16 receipt out, at which point Holly Filiault, I

17 believe, led Dan Eaton -- Representative Eaton

18 behind the bar area'whére everybody started to

19 A fo;us back on the multiplexer system and look at

20 v@deo surveillance footage of an individual they

21 thought I was investigating them on.‘ So they ——

,'&v) 22 0. So let me just make sure I understand. So

23 you're —- you're through downloading.. You're busy
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/ﬁ>~ 1 w£i€iﬁ§ oﬁt a feceipt, and af that point
2 Representative Eaton is asked to go behind the
3 | bar.
4| A. At some point from when the CDs were finished and
5. I start writing the receipt, at that point -- at
-6 y some point.in between that -- I can't recall the
7 exact thing I was doing at the time, but
8 Representative Eaton came behind the bar.

9 Q0. And did he physically interfere with anything that

10 you were doing or that Sergeant Elliott was doing?
(ﬁ\ 11 A. I didn't see any physical actions of interference,
(ijf‘ 12 except for -- the only interference woﬁld -- 1
13 -~ guess would be an_implied interference of the
14 - whole group was -- was separated from Sergeant
15 Elliott, and I -- when we attempted to speak with
16 Mr. Filiault again, explain the receipt of the
17 property -- um -- they did not want to have any
18 | conversation With us at that point. As a matter
19 of fact, they wouldn't take the'receipt from me.
20 . AAI had to leave it on the side of- the bar, but that
21 ‘wpuld be the only interference that we had at that
v(:) 22 time. |
| 23] Q. Now, 1f you were execﬁting a search warrant in a
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" liquor establishment somewhere, and a person came

in and did exactly what Representative Eaton did,
but you didn't have any background information on
him; he was just some stranger that walked in, and
he walked up and shook your hand and that sort of
thing, do you think that you would have had the

same feeling of intimidation?

I think my -- my word that I used in my letter to

the Attorney General's Office was the word
threatened. I don't believe I used the word
intimidation. I could be corrected if I was
wrong-. But I was threatened because of actions
he's taken in -the past agaiﬁst my agency.

I'm a proud member of my agency. I'm a proud
State employee, and I did not want my actions to
interfere with the cost of mére State money or -—--
um ——'the'welfare of other diVision members that
work at the Liquor Enforcement DiviéiOn. If it
was somébody else that I did not know their
history or backgroundy number one, I don't feel
that their presence would threaten me‘of my —-— my
agency as a whole, and, number two, they would

not -- wouldn't be allowed back behihd the bar.
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Okay. Now, yoﬁ said that you didn't use the

word -- I want to clarify two things. You said
that you sent a letter to the Attorney Generalfs
Office. Are you 'referring to the letter that you

sent -- that you had sent to.the union, and I

believe you had sent it to the -- um -- the

Speaker of the House; is that correct?

Yes, ma'am.

. And would you disagree with me that you used the

word intimidating in that? .

If I could take a look at it, it would refresh my
memory.

(The witness reviews a document.)
Oh, yes, ma'am. Intimidating and aggressive.
How long were you at the tavern total that night?

MR. MCLAUGHLIN: Excuse me, counsel.
Could you identify the date of the letter you
showed?

(Attorney Rice shows a document to
Attorney McLaughlin.)

MR. MCLAUGHLIN: Thank you.

THE WITNESS: On the 14th, I-arrived at

- the establishment at approximately seven
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o'ciock p.m.ménd exited at approxiﬁately
8:30 p.m., so about an hour and a half.
BY MS. RICE:
Q. Okay. And once you left the tavern did you talk

to any of your supervisors about what you had

done?

A. Yes, ma'am. '

Q. Who did you talk to?

A. .I cailed my immediate supervisor, Major Todd
Feyrer, and advised him that we had executed the
search warrant and that Representative Eaton did
arrive during that execution of the warrant.

Q. Did ?ou tell Todd -- Major Feyrer what your
- concerns were about Representative Eatbn being

there?

A. No, ma'am.

Q. Just the fact that he had come?

A. Yes, ma'am.

Q. Okay. ASo what did you do after thaf?

A. I went home. It was late‘in the night, and I Qent
home, and Sergeant Elliott went home as well. And
when I arrived home I began viewing the

surveillance footage, as we all do. We work from
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h&me ofEe;: and I waﬁted to séé if all that
footage we were looking for was in fact there, at
which point I determined that it was only nine
mihutes plus a few seconds of video footage on
each CD that we recorded. We didn't have all the
evidence that we were looking for.

Was that concérning to you?

It Wéé very frustrating, yes, ma'am.

So what did, you do to address that?

The next morning I met with Depﬁty Chief Scott
Dunn and discussed that the concerns of the video

surveillance was not all recorded onto the disks

-— um -- and discussed some of our various options

oh what we could do to try to obtain that
footage. And we had fears that the footage may
have been destroyed already at‘the establishment,
so —— um —-- but we figured we'd take a chance at

another search warrant, go down and make another

attempt at that to see if we can obtain that three

hours'of video surveillance with that second

search warrant.

So did you actually get a second search warrant?

Yes, ma'am.
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And IQm showing you what's been marked as

Exhibit 2 and ask if you can identify that for me.
Yes, ma'am, I can identify this.

Do you recognize that? I'm sorry. I interrupted
you.

Yes, ma'am, I can identify this. My signature is
on page fbu:_and 14 of the affidavit.

And what is that? |

The search warrant for the Railroad Tavern in

Keene dated December 15th.

This may be a document that the Councilorsuénd the
Governor are unfamiliar with. Let me just go
through it with you. There is -- the first
several pages is the application for the search
warrant, correct? |

Yes, ma'am.

And then there's a document called affidavit?
Yes, ma'am.

'And 1is fhat something that you normally do when
you do a search warrant? |

Yes, ma'am.

Does that set forth the facts for the judge to

make a determinatibn abOutAwhether there's
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pfobable cause --

Yes, ma'am.

—-— to search? Okay. And then after the
affidavit, there's.a documenf called search
warrant. What's that?

That's the actual warrant that the judge signs
allowing any police officer in the state to
execute this warrant.

And on page two of that wérran£, does it outline
the types of evidence that you're permitted to
seize during your execution of the warrant?

Yes, ma'am.‘

And then two pages later there is something called
the return. Whét's the return?

The return is the property —-- the following
pr@perty is an inventory, the property taken
pursuant to the warrant, and it's the items'tﬁat
we take pursuant.to'that warrant at the time.

So this would list the items that ydu'took when
you executed the war;ant on December 15th?

Yes, ma'am.

And what —-- what‘haﬁpens with that return form?

We have seven days by State law to return that --
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the return that you're looking at to the -- back

to the judge or the courthouse in that
jurisdiction, which in this case woula be the
Keene District Court!

So did you actually execute this warrant?

Yes, ma'am.

And did you do it on the 15th --

Yes, ma'am.

—— December 15th? What time did you get to the
tavern?‘

At approximately 3:06 p.m. we arrived at the
establishment.

And who was with you at the time?

Again, Sefgeént Elliott of the Division of
Enforcement, and a Keene Police officer.assistéd
as well in the execution of this warrant.

Okay. Are you sure about the timing on that?

It was —-—- um --

MR. MCLAUGHLIN: I don't object to

leadihg, counsel.

MS. RICE: Thank you.

BY MS. RICE:

Q.

. If your report Says it was 5:06, would you
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- disagree with your report?

I believe that was a mistake on my part on
military time. I think it was closer to 3:06, and
I cleared, as you'll see lower in the report, at
about 3:40 p.m.

Okay. Thank you. So it was actually 3:06. I
apologize for that --
Yes, ma'am.

-- sergeant. So Sergeant Elliott was with you.
Keene Police officer?

A Keene Police officer was there as well.

And, again, was that at your request?

Yes, ma'am.

What happened when you got to the tavern?

We arrived at the tavern. 'fhe’bar owner was there
at that time, Randy Filiault. I approached

Mr. Filiault énd handed him his cgpy of the second
search warrant. I explained to him the'problems
that we have had from the recordings that we tried
to obtain the day before and that we were in

fact -- we did not have the recordings that we
attempted td get.' So I explained to him that we

would try to make more copies. If that did not
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.work[ Wé were gonna seiée the system as a last
resort, and at which time the -- we'd have more
resources available to make that -- those copies.
What was Mr. Filiault's reaction when you told him
what you were planning to do?

He was more frustrated than the day before, more

agitated that we were there executing another

" search warrant.

And did you actually try again to download the

 video footadé?

Yes, ma'am. Two or three times we tried on two or
three disks, and it was the same result of nine
minutes and a few seconds.

So what —-- at that point you realized you couldn't
ge£ the video. What did you do?

Um —- at that point what I did is I employéd the
Keene Police officer to kéep Mr. Filiault away
from the inside of the bar area while we proceeded

to seize the multiplexer and the DVR and some

power cords as well.

~Okay. I am showing you a package of pictures that

are marked State's Exhibit 3. 3-A, B, C, D, E and

F, I believe. 1I'll ask you to look at those. Do

87

Mekula Reporting Services, LLC (603) 934-4140
\ .




10

11

12

13

14

15
16
17
18
19
20
21
22

23

you reéognize those, Sergeant Fussell?

Yes, ma'am.

What are they?

Pictures of —-- thank you. Pictures of the
ﬁultiplexer. The multiplexer is a fancy word for‘
a video monitor. And the DVR. Thank you.

So the first picture in that package there, 1is
that the multiplexer and the DVR when they're in
place at the bar?

Yes, mé}am.

Okay. And what's the next picture?

Some wiring -- um -- that connected to the power
or connected the —-- um —— the cameras to that
DVR. It was —— it went into the ceiling and out °

that hole as you can see. And then on the next
picture you can see where those.wires actually
hook into the back of-the DVR.

So that's the DVR still in place; is that correct?
Yes, ma'am.

Next picture?

You can.see the camera ends from the tables. Uﬁ
-- we photographed that as well.

And the next picture?
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The same thing with the wiring for the cameras.

Okay. -And the last picturé?

That is the DVR after it was removed.

Thank you. Why did you take all these pictures of
wires and going into the ceiiing?

Um - I try to téke pictures as much as I can when
I'm seizing evidence. I want to make sure that
everything is dobuménted in the sense of how we
removed it off the wall. Video or elecﬁronic
equipment is a little different when it comes to
being seized as evidence. You know, we try to
photogréph tha?fin case the forensics lab needed
toAsee how exactly it was plugged in and whatnot.
Okay. When you took this equipment out, to your
knowledge, did you do any damage to the walls or
structure that was -- on which these were mounted?
No, I didn't do any damage to that, the structure
or the tiles or whatnot. As a matter of fact,
there ﬁas a piece of the power‘cord that I chose
not to seize because it would —— it would really
-= ﬁm -= t;ke a lot of effort to pull it through"
the tile and péssibly damage_it at that time, so

we decided not to seize that part; that we
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probably had that part back at our office, which
in fact we did. It was just a basic cable.

So how long were you at the Raiiroad Tavern

fhis -— when you'executed this second warrant?
Approximately 35 minutes.

Okay. And did Representative Eaton show up at all
during that time? |

No.

Whet did you do after you left:the tavern?

Went straight te headquarters up here in Concord
right to my office where.we started trying to view:
the video surveillance footage, and I called my
supervisor on the way up to Concord at that time.
So when you went to headquarters you started —-
you tried to view it and download if. Is that
what you were going to do?

Yes, ma'am.

Did you have any difficulty doing that?

I did. I did. I plugged the system in, obtaiﬁed
the'power,cords that we needed to provide the

power to the monitor and the DVR. There was a

password that was required to access the system or

the footage on the system.: So at that time I -1
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called Randy Filiault, the owner of the
éstablishment, on his cell phone, and I had asked
him for that password because remembering what the
previous day that the employee said that the owner
is the only one.with that password.

So when I calléd the owner for that passwozrd
-- ﬁm -- he was agitated, and he immediately asked
me, "You're returning this back to me tomorrow,
right?" And I said, "No. Typically it's seized,
and either -- um -- at the end of a hearing or
otherwise determined by the administration will be
returned."” At that pdint he said, "You probably
ruined the system or broke the system. I don't
have the password. I'm not helping you out with
that password." So we ended our phone |
conversation, and I was éble to contaét ADT and
access the system that Way through the assistance
of ADT.
ADT is the company that -- that installs these
things or -was it ADT équipment? |
Yes, ma'am, you can see their logd right on some
of these pictures. On bdth of theﬁ actually. On

3-A and 3-F you can see that.
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And once you —-- once you got the password, were

you able to download the video footage that you

needed?

Yes, ma'am.

And how long did it take you?

out of the eight cameras, I did five cameras that
day from 4:30 to two o'clock in the morning for
just the five cameras. ' |
So at two dfclo;k that morning you had not gotten
done all that you needed to do?

Correct.

All right. And that following day -- or I guess
it's the same day since you worked until two
o'clock in the mornihg, but that -- later on that
day'what did you do with respect to this
investigation? |

The next day? I went down and stafted to
interview the occupants of that motor vehicle that
I had stopped, the five occupants, and they're
sober and —-- hopefully sober and responsible at
this time, and I wanted to see if théy could
récail some of the incidents that happened or.some

1

of the actions that took place on the night of
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September 12 -- or excuse me —- December 12th.

And at some point during that -- while you were in
Keene doing this interview, did you get a call
from your supervisor, Major Feyrer, ébout the
video equipment?

Yes, ma'am.

What was that.call?

About four o'clock or 4:30 in the afternoon Major

Feyrer called me and asked me how much longer I
needed that equipment for --

What did you --

-— to get the surveillance footage off.

v~

And what did you tell him?

Probably until the next day, which would have been

'the 16th —— no. The 17th. Excuse .me. -And at

that point he said that it needed to be done that

day, and there was some dialogue back and forth.
At this point I was in Keehe. It was late in the
afternoon. Even if I responded up to Concord,
proceeded with copying the surveillance footage
off the system, that it woﬁld take so many -- it
would take so many hours: I guess three hours.

We were estimating an hour per camera. Three
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houfs longer, which at the -- at that point bring
that back down to the‘bar. The bar would be
closed. Thé owner would be unaccessible, so at
that point Major Feyrer assigned Sergeant Elliott
to bring the egquipment down to Troop C barracks,
the State.Police barracks down in Keene where I
waé conducting my interviews, and.we would work
together to eliminate some of that time and to
copy that footage off of the syétem onto disks.
So this was a call at 4:30 in the afte;noon that
told you youfve got to get the equipment back
today, chreét? '

Later in the éfternoon, four or 4:30. Between
that time frame, yes, ma'am.

And in your nérmal course of events you would not
have been recording that. You would not have been
downloading that\day because you were doing other
investigation; is that right?

I'm not Sure if I had that on my plané -- my. list

of things to do that day. It certainly wasn't an

,exigent circumstance at that time that it needed

to be done right then and there.

Was it unusual for you to be told that you had to
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return equipment that you seized pursuant to the

warrant in that kind of speed?

Me personally, I'm not the evidence custodian or
evidence technician. I don't return evidence. Um
-- I -- it was the first time I was ordered to
return evidence personally.

And are you aware of other situations where you --
evidence was required to'be returned on something
had been seized by a search warraﬁt? Are you

aware of other orders like that?

Yes.

7
Okay. So when -- what is the normal process for
removing —- or. excuse me -- returning evidence

that 1s seized pursuant to a search warrant?

We file a Motion with the Court, and the Court

either grants or denies that Motion to retﬁrn
property.

And when a Motion is filed with the Court, does
that mean just actually going down and'filing
something with the Courf itself?

It would be a Motion thaﬁ we would typically hand
to the Clerk of Courts, and we would be notified

at a later date from that specific Court whether

Mekula Reporting Services, LLC (603) 934-4140




10

11

12

13

14

15

16

17

18

19

20

21

22

23

96

or not that Motion was granted or denied.

So this isn't something that gets decided
immediately?

Typically, no.

And you didn't file a Motion with the Court ih
this case, did you?

I did not.

Do you know if anyone did?

Um -- to the best of my knowledge, there hasn't
been a Motion filed.

Now, yoﬁ‘Were -— as I understand it, you were
investigating the violation that was overservice
or technically called prohibited sales; is that
right?/ |

Right.

And do you know if a formal charge_was ever lodged
against the tavern or against anyone there? i
On the 17th, administrative paper work was
délivered to the owner and fhe owner's wife of the
establishment, which both have an equitable
interesf in the'LLC;‘ That administrative potice

was delivered by Sergeant Elliott and Investigator

St. Gelais (phonetic) at the Keene Police
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Department.

Okay. I'm showing you what has been marked as
Exhibit 4 and ask if you recognize that.

I do recognize this.

What is that?

This is Administrative Notice of Agéncy Action

Against a Licensee. It has the information on how

to answer to this complaint. On the top you'll

~see the box that was checked and the number that

was circled and instructions there on how the
proceeding steps would take place typically. The
information of the establishmeﬁt, the date of the
offense, the name of the offense, and the RSA -
statute listed as 179:5, and the signature of

the -- or the name of the person that served that
administrative notice as weli as the éignature of
the person that received it and that date. |
Let me -look at that for just a seéond.

Yes, ma'am.

MR. MCLAUGHLIN: No objection to leading,

counsel.

MS. RICE: Thank you.
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BY MS. RICE:

Q.

So this requires -- when someone is served with

this it requires them to call the Liquor

Commission within five days of receipt of this; is

that correct?
Five business days, yes, ma'am.

To schedule a hearing?

'Yes, ma'am.

Okay.
And I think specifically the administrative

assistant's office, which is the Chief's

secretary.

You keep talking about the Chief. Are we talking
about Chief Eddie Edwards? |

Yes, ma'am.

Thank you. Do you know what happened to the

charge of prohibited sales?

I am not 100 percent sure at this time where the

administrative charge. lies. I know that the

establishment -- when an establishment goes out of

business or sells the business, that we cannot

"proceed with administrative violations against

that establishment or that person, however, we can
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criminally, and I believe that's what's taking
place right now.

Are you aware that there was any kind of an
investigation subsequent to the one that you did
on Décember 14th at the Railroad Tavern?

Yes, ma'am.

And what was that investigation?
That'investigation entéiled a patron that went
inside the establishment, was overserved or
qonsﬁmed so much alcohol that they in fact, I
guess, clinically died that night or that day and
needed to be revived by medical officials, and
this person's in his thirties. @A young person.
His blood level was .52.

All right.' Are you aware of -- in time frame how

close in time it was to the December 12th incident
that you watched?

Within a month..

Just one second, please.

GOVERNOR LYNCH: Attorney Rice, excuse
me. It's been requested thét‘we take a break.
Are you okay with doing that for five minutes?

MS. RICE: That's fine.

99
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GOVERNOR LYNCH: And then we'll
reconvene, and you can continue till lunchtime.
So let's take a break for five minutes and then

come back.

(The proceedings were recessed at
10:53 a.m.)

(The proceedings reconvene at 11:00 a.m.)

GOVERNOR LYNCH: Why don't we all get
started again, if we could, please. And the plan,
as I said earlier, would be to go until noon.
Then we'll take an hour break for luncﬁ. Again, I
want to ask anyone with cell phones, please'tﬁrn
them off. It can be distracting if they go off in

the middle of the tesfimony, Attorney Rice.

Thank you.

BY MS. RICE:

Q. Sergeant Fussell, I have just a couple more

" questions fof you. - After you had conducted these

search warrants, did Commissioner Bodi ever talk.
to you about the execution éf the warrants and -
what hapﬁened?

A. No.

0. Did he ever ask you té‘talk about what
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Representative'Eaton did during his time at this

Railroad Tavern?

No, not to me.

Did he ever ask to see the pictures that you've --
you talked about?

No, ma'am.

Would those have been available in the days
immediately after the execution of the search

warrant?

They were immediately available once we took those
pictures.

Because they're digital photographs, fight?

Yes, ma'am. |

Okey. ‘And did you ever approach him and speak to
him about your feelings abeut Representative
Eaton?

Me personally?

Correct.

No, .I have not. We aren't allowed to approach the
Commissioners and have cOnversations to such
unlees aéproved by adminisfration.

bkay.

Chain of command.
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And”I$§ﬁst want to clarify one thing. Am I
cor;ect that in a typical casé whgn evidence 1is
seized that it is held until the case is disposed
of; is that correct?

When evidence is seized on a search warrant?

Yes.

Typically, that's the way I understand it. Has
there been deviations in the past? I'm not sure.
But, again, personally when I executé my search
warrants, I execute the warrant, write the report,
secure the évidence} and then I go on about my
day—;o—day jéb. I don't —— I'm not the one
releasing the evidence, but -- |

And there are policieé in place that talk about
seizing evidence, securing evidence; 1is ﬁhat
correct? |

Yes, mg'am.

Okay. And, in faét/ you told Randy Filiaulf that
his equipment was probably going to be tied up

until the close or the disposition of the case;

isn't that right?

Yes, ma'am.

MS. RICE: I have nothing further for
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you, sergeant. Thank you.

THE WITNESS: Thank you.

GOVERNOR LYNCH: Thank you fery much.
Attorney McLaughlin.

MR. MCLAUGHLIN: Governor, would it be
all right with you if I were to turn so I would be
speaking directly to the witness instead of facing
you?

GOVERNOR LYNCH: . Absolutely.

MR. MCLAUGHLIN: Is that okay with you,
counsel?

MS. RICE: Pardon me?

MR. MCLAUGHLIN: i'd like to turn so I'm
facing the witness. Is that acceptable?

MS. RICE: Sure; That's fine. Do you
need help?

MR. MCLAUGHLIN: No.

(Attorney McLaughlin moves the podium.)

CROSS-EXAMINATION

BY MR. MCLAUGHLIN:

Q.

A.

Good morning.

Good morning, sir.

Please pronounce your name for me.
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‘Joseph Fussell.

Fussell. Thank you. Phil McLaughlin.

Pleasure to meet you, sir.

Mr. fussell, I think thelonly time we met is out
here briefly. I said, "Hello, and how are you?"
and you said, "Hello and how are you?“ Is that

fair?

Yes, sir.

Other than that, no contact?

Absolutely.

You were just -asked by Attorney Rice, if I

recollect her words, in a typical case. Would you
agree with me that once Representative Eaton

showed\ﬁp, there was nothing typical about this

case?
It was atypical for my -- the cases that I've
‘investigated, it -- I have not had that situation

occur in any cher case that I've inveétigated,
but.——

How many times over the years have you felt
intimidated by the presence of a State legislator?

That would be the first.

You were shown an exhibit in this case -- I think
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actually not marked -- showing an item,
purportedly a letter written by you to whom it may

concern, December 17th, correct?

Yes, sir.

At that particular time on that date you actually
wrote that you found the interaction with
Representative Eaton to be intimidating, and you,
found him to be aggressive, correct?

Yes.

You basically were there to execute a search
warrant, were you not?

Correct.

And normally that puts you in a position of

reasonable authority, correct?

"Yes, sir.

And you find yéurself with Representative Eaton
there, who 1s basically taking name and badge
numbers from you, correct?

He took my name.

And probably did not make you feel particularly
secure in that,_correct?

Um —-- correct.

You thought he had an agenda, did you not?
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I think I puf it in the letter that on the last
paragraph that I feared he was investigating my

presence in the bar and my actions on my

‘investigation at that time.

And it would also be fair to say that when you saw
him you recognized him, correct?

I did.

And in recognizing him'yqu knew that he had some
history with respect'to the Liquor Commission,
correct?

Specifically Director Edwards, yes.

And, from your point of view, you had heard that
he was out for Eddie Edwards, correct?

In those —-- yes.- Yes, sir.

Is that a decent frame -- I don't want to put

words in your mouth.

No, I've -— I've heard -- I've heard that. I've
heard this will end when Chiéf Edwards or Director

Edwards is removed from his position.

. So if Commissioner Bodi were to testify that he

had similar experiences and discussions with

Eaton, that would at least be consistent with your

understanding, correct?
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If that'sh£he same words, absolutely.

Have you any idea why Dan Eaton appears to have
some issue with Eddie Edwards?

None whatsoever.

Do you know of anything Eddie Edwardq ever did

against the man?

I've —— I've —- it's intrigued me to fhe-point

that vae tried to find that out, and I haven't

been able to find that out.
Would you agree with me that if in fact you're
correct in your assessment that Dan Eaton is out

after Eddie Edwards, that seen from the position

of a Commissioner, a Chairman, he may think he has

some duty to defend Eddie Edwards?

We all like to defend the people that work for us,
so I would like to see that —-- um -- the
supervisor for my boss'would defend my supervisor
as he would defend me.

and when we get to the ﬁop of the chain YOu would
certainly expect a Commissioner to dgfend a
Director, would you not?

If the Director did no wrong, absolutely or, on

the other hand, if a Director did wrong, that it
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wbuié;be investigated and‘haﬁdled appropriately.
All right. But here if somebody is demanding
somebody's ouster, get rid of Eddie Edwards, fire
Eddie Edwards, this will all go'away,‘you would
expect in that circumstance Commissioner Bodi to
defend Edwards, would ybﬁ not?

In every way-he could.

You had a chain of command on December 14th, 2009,
did you not?

Yes, sir.

And there weré peopleAinAthatlchain below you
answerable to you, correct?

Correct.

And there were peoéle above‘yéu to whom you were
answerable, correct? /

Correct;

Who was directly above you, sSir?

Major Todd Feyrer. |

Who was directly above him?

Deputy Chief Scott Dunn.

Who was directly above him?

Director Edwards.

Who was directly above him?
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A. The Commission.
Q. You received an order to download the evidence and

return the equipment, correct?

A. Yes, sir.

Q.- Were you present when assumedly that order was

given as alleged by Commissioner Bodi to Chief

Edwards?’

A. No.

0. So you wouldn't know what was said, would you?

A. I was told to return that evidence that day.

Q. My question is weré you present to hear the
conversation'between Bodi and Edwards?

A. No.

Q. You were told to return it by thé major, correct?

A. Correct.

Q. TWere you present to hear the WO#ds delivered by
Eddie Edwards to ‘the major ébout returning the
equipment?

A. I was not..

Q0. It would be.fair to say that what you were told is
what you reported in your note of December 17th.
I'm not trying to hide it. If you need it,

whistle.
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"My commanding officer then told me to gather the

needed evidence and return the video data recorder

that day." Correct?

Correct.

And you did, correct?

Yes,.sir.

When you went there the first night, do I
ﬁnderstand that you made an effort to download the
digital product?} I'1l call it the film. Camera
film. You made an effort to get the film that
night without taking the cameras, correct?'
Correct.

Would it be fair to say that you did thaf so that,
among other‘things, you would not be unduly
interfering with the man's businesé?.'

And that was the purpose, yes.

To try to basically be decent about it, correct?

Absolutely.

" You did not have to do that. You did it to be

~decent; is that correct?

Correct.

All right. And when you went back the second

110
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time, once agéin you attempted to download and
found out you couldn't do 1it, correct?

Correct.

Okay. That's what prompted you to take the
equipment, correct? |

Yes, sir.

And then when you got the downloads done you
returned the equipment[ correct?

I was -— 1 —-- correct. fhe next day we returned
the equipment.

Did anybody tell you not to go back to Judge Boyle
and go in and see his clerk and say I need the
judge's signature on this returnf

No, éir;

You were not directed to do that by the major?

No, sir.

You were not directed not to do-it by the major.-

’

Corredt.

You wrote this to whom it may concern letter. And
it would be fair to say that you did it out of
concern, correct?

Correct.

And it would be fair to say that.while we're here
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today with Commissioner Bodi, at least some of

your concern was related to Representative Eaton.

That would be correct, too, wouldn't it?
Correct.

How many times have you appeared.before a
legislative committee investigating Mr. Eaton?
This would be my first time in front of any
legislative committee.

How many times have you been contacted by some

\

agent of the Legislature to make inquiries about

your complaint?

-Can you ask the question again?

Yeah. Has anybody called you from the Legislature
and said hey, we have some issues heré potentially

with Dan Eaton. Can you give us a statement?

No.

So your involvement in this basically has been
focused upon what Commissioner Bodi allegedly has

done wrong, correct?

. Can you ask-that gquestion again, sir?

Yes. Your involvement to this point has been with
respect to what allegedly Commissioner Bodi has

done wrong, .correct?

LNy mtran . . i 1 1 2
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&;Mihggiﬁemenf to this point in this entire
investigation,.absolute -— it has not pertained to
Mr. -- or Representative Eaton. It has per£ained
primarily to Chairman Bodi.

Has it surpriséd you in any respect.that you
haven't been called upon to give some testimony oOr

evidence with respect to Representative Eaton?

Shocking.

Does that surprise you? Shocking, right.
MR. MCLAUGHLIN: No further gquestions.
QOVERNQR LYNCH: Redirect.
MS. RICE: fhank you.

REDIRECT EXAMINATION

BY MS. RICE:

Q.

Sergeant Fussell, you have no idea . if there are
any legislative hearings or proceedings planned

or -- you don't know what's happening with the

Legislature in terms of any accusations against

Dan Eaton; is that correct?

-

Correct. And I haven't been contacted either.

Okay. vou said that you would expect that the
4
Commissioner would defend his employees. If you

_ hadn't done something wrong, you would expéct the
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'Egﬁmissioner would do what he could to defend you;
is that correct?

If I acted in authority of my job and my
responsibilities and duty as a law enforcement
officer, I would expect to be aefended if —— um --
if an allegation had came across or_investigéted
to the sense of that defense.

So if there is a complaint that you have gone into
a tavern like barnstormers or storm troopers and
ripped surveillance equipmeht off the wall, would
you expect that the Commissioner would‘look into
that if there was a complaint like that?

I would hope so.

And if thére was a complaint lodged that you had
exceeded the scopé of the search warrant —-- well,
let me ask youl Did you exceed the scope of the
search warrant in this éase?

Né, ma'am.

Aand if there's a complaint that you did in fact

- exceed the scope of the search warrant, would you

want to be defended about thaf?

I would want to be .investigated on that to clear

my name, yes, ma'am. I'd want to be defended. .
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“And there is a procedure in place in the Liquor

Commission for internal investigations of -that
sort, aren't there?

Yes, ma'am.

Lastly, about the Court Order for return of
service. This was —-— you were ordered to return
the —- um -- the equipment at about four, 4:30,
right?

I received a call about four, 4:30.

Yeah. I worded that badly. I'm sorry. You
received a c;il to do that about four or 4:30, and
you were told to'return it that night) correct?
Yes, ma'am.

What time does the court close?

Um -- between four and 4:30 --

Okéy. So --

-- depending on whiéh coﬁrt, but no later than
4:30. |

It —— you couldn't have filed a Motion_at this
point --

Correct.

—— is that correct?

MS. RICE: ©Nothing further. Thank you.
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RECROSS-EXAMINATION

BY MR. MCLAUGHLIN:

Q.

Did you go back and file a corrective Motion the

next day?
I'm sorry?
Did you gé back and file a corrective Motion the
next day?
No, sir.
I'm not beiﬁg critical; I‘m‘just asking. Let me
make this assumption. Suppose by the 21st
Commissioﬁei Bodi felt yoﬁ had- done nothing
wréng. You certainly wouldn't expect an
investigation at‘that point, would you?
Not if I -- not if he felt I did nothing wrong.

. MR. MCLAUGHLIN: Thank you.

' GOVERNOR LYNCH: Okay. At this point
I'1l allow any questions from membefs of the
Executive Council before we go to the‘next
witness. Any questions from the ExeCutivé
Council?

COUNCILOR HOLLINGWORTH: No.

GOVERNOR LYNCH: Okay. Thank you very

much.

116
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THE WITNESS: Thank you, Governor.

GOVERNOR LYNCH: Thank you.

COUNCILOR HOLLINGWORTH: Governor, cal I
ask this? Are we going to have an opportunity if
after we review our notes to again ask a guestion
or do we have to do it now?

GOVERNOR LYNCH: I think there's no plan
at this point to bring witnesses back, so I think

if you do have questions, now is the4time to ask

them.

COUNCILOR HOLLINGWOR?H: I do. What --
the lette£ that you wrote, what ?rompted you to do
that? N

THE WITNESS: Um —-

COUNCILOR HOLLINGWORTH: And I believe it
was the union and fo the Speaker of the House.

THE WITNESS: To the Speaker of the
House, we —-— it was a formal request of inquiry on
the actions in the presence of Representative
Faton in this investigation. And I think the --
the most proﬁinént reason that caused the actions
to -- really the ball to start rolling was when I

learned that Representative Eaton did not have
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constituents in the City of Keene. At the time
that I saw him there, as I understood it, here is

a State Representative that covers this --

somewhere in this area. I don't live in Cheshire
County. I live in a bordering county, but I -- as
I understood, he lived -- or he had constituents
in Keene.

When I found that out, which was the
17th, I found out that he didn't have constituents
in Keene, and that's really what solidified that

he had absolutely no reason or no purpose to be

. there. He wasn't there for -- with his family for

dinner or for a drink. He was there. He looked
official. He acted in a manner that somebody that

was going to have a drink, a family, would not

have acted. Although I did feel his actions were

~uncalled for before that date on the 17th when I

wrote the letter —-- ﬁm_—f but when I found out he
didn't have any cbnétituents, I knew that -- that
he was involving himself in something that he did
not have a political — um —- interest in doing

that or for constituents or helping somebody out.

It could be a potential bolt.
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COUNCILOR HOLLINGWORTH: All right.

GOVERNOR LYNCH: Yes, Councilor

Wieczorek.

COUNCILOR WIECZOREK: Sergeant, can you
tell me what the standard operating procedure 1is
when you confiscate something? Because 1've heard
a couple different things here. What happens with
the evidence? What's your standard procedure on
it? On just what you'did over there. What would
you normally ao? K

| THE WITNESS: Our stendard operatiﬁg
procedure dictates that within 72 hours that
ev1dence needs to be secured at head --
headquerters office facility. Um -- if it's going
to be secured and seized and presented later on in
court, we have that 72 hours to do that.

COUNCILOR WIECZOREK: Well, who
determines =- I mean is that a normal procedure?
Is that whatever you get, you leave there and
determine then if you need to have it there for 72
eoﬁrs or for any future hearings that you might |

have?

THE WITNESS: Well, for example, yes. If

Mekula Reporting Services, LLC (603)_934—4140
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duty, I seize drugs, alcohol or camera equipment,
wiﬁhin 72 hours that has to be secured at our
headquartérs‘office. Now, 1f it's particularly
the day that I seize it and went up and was
éecured in the temporary evidencé so it would
satisfy the operating procedure. If I 'kept it in
my cruiser and didn't go home -- or didn't go to
the headquarters office for a week, then I would
be in violation of that policy.. This is so that
we\don't have investigators securing evidence in
‘their cruisers or in their houses, for that
matter,» because that does cause great dqncerns to
the integrity of the investigation or the evidence
or whatnot.

COUNCILOR WIECZOREK: Well, was that a
norméi'procedure fgr you to have the equipment go
back to the owner?.

THE WITNESS: I -- personally I've never
been asked to return equipment the next day, so
that —- I'Would say that that is.out of the

ordinary for me.

COUNCILOR WIECZOREK: Sure.
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THE WITNESS: But has equipment or
evidence been returned in the past? Absolutely.

COUNCILOR WIECZOREK: Okay. Thank you.

THE WITNESS: Yes, sir.

COVERNOR LYNCH: Any further questions?
Sergeant, thank you very much.

THE WITNESS: Thank you, Governor.

GOVERNOR LYNCH: Thank you for your

.testimony.

COUNCILOR HOLLINGWORTH: -I do have --
excuse me.

GOVERNOR LYNCH: Oh. Go ahead.

COUNCILOR HOLLINGWORTH: You made a
statement that you asked the Keene Policé officer
to come between the owner and yourself while you
removed the equipment. Did you -- did you ha&e a
feeling that he was going to interfere with you
talking the equipment? |

THE WITNESS: I did. T did. He told me

from the very beginning that -- from the very

beginning, he started telling me that Patricia

Russell, which is an old Commissioner of the

Liquor Commission, is a personal friend of his,
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and he said that in a manner that I perceived as,
you know, you're going to get it because you're -—-—
you're —-— you know, ybu‘re investigating me.

Number two, he would tell me adamantly,
"vou're not taking my equipment. You're not

taking my equipment. You're gonna -- you're gonna

have to go through my attorney.” Um —-- number

_three, in which -- in number two he didn't -- he

was flipping through the yellow pages for an
attorney, and he called Representative Eaton
before he called his attorney.

And, number three -- um -- when I did
employ thét Keene Police officer,.I did that
strategically so it wasn't another member‘of my
agency. It was a.neutral and detached law
enforcement offiéer, so that if -- if enforcement
action had.to be taken, it was taken by somebody
neutral and detached from the Liquor Enforcément
and to protect probably some allegations.that we

might -have.

In fact, there was a number of times that

"I had to keep reminding that Keene Police officer,

"He's coming behind the bar. Keep him outside of

“.ffffiﬁmgﬁ.My' 192
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the bar.' Keep him outside of the bar." Andbpart
of his —-- what he would do to distract the bar
owner, Randy Filiault, and I'm speaking to the
Keene Police‘officer, was réviewing the scépe of
the search warrant because he -- thére was a
discussion that T was outside of the scope of the
search warrant when in fact the Keene Police
officer was telling him yep, he's in the scope of
the search warrant here.. He can seize these
items. So that was part of the —-- part of-the,
you know, interference that he was trying to have,
I think, with the coming back behind the bar and
the investigation itself.

COUNCILOR HOLLINGWORTH; Thank you.

THE WITNESS: Yes, ma'am.

GOVERNOR LYNCH: Any further guestions?
Agéin, sergeant, thank you very much.

THE WITNESS: Thank you, Governor.

GOVERNOR LYNCH: Attorney Rice, your next
witness.

MS. RICE: 'Governor, because‘there were
some questions about the lettér that Sergeant

Fussell wrote to the union, perhaps  we can mark
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this. |

MR. MCLAUGHLIN: No objection. I can
submit it, please, to the tribunal. I've marked
it JJ for ID. If you wish to strike the ID.

MS. RICE: Yes.

MR._MCLAUGHLIN: Governor, 'I don't know
What your procedure is, but what I've done is I
have made copies on the instruction of
Mr. Perrault with respect to all exhibits. My
understanding is that when we mark I am to give
you, Mr. Perrault, I think, nine copies.

MR. PERRAULT: Actually we've been
handing them out to the Councilors and»to the
Governor to go along, so if there's no objection,
why don't we go ahead and just follow that
procedure and gét it out that way.

MR. MCLAUGHLIN: That's the original.

MS. RICE:_ Yeah, I wanted to .give the
original. | |

. MR. MCLAUGHLIN: Ahd do you want me to go
forward and give him these copies?
- MS. RICE: Sure.

MR. MCLAUGHLIN: I've got it marked as JJ

Mekula Reporting Services, LLC- (603) 934-4140




10

11

12

13

14

15

16

17

18

19

20

21

22

23

ii.it makes a'differehce.

MS. RICE: I just want to note that these
nave been highlighted, and it's being given as an
exhibit. The highlighting is not part of the |
original letter.

MR. MCLAUGHLIN: That's true. There 1is
highlighting on the second page, and I agree it
should be stricken.

COUNCILOR HOLLINGWORTH: SO we'll call
that 57

MR. PERRAULT: No, it will be JJ. The
defendant's exhibits will be alphabetical.

~ (The igentification marking was stricken

from Respondent's Exhibit JJ, and the exhibit was

received in evidence.)

-~

MS. CUSACK: Thank you. The State would
now call Commissioner Bodi to the stand.
TR WITNESS: I got to get my glasses.
MS. CUSACK: Certainly.. |
(Commiésioner Bodi retrieves his

glasses.)

(Commissioner Bodi takes the witness

stand.)
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TESTIMONY OF COMMISSIONER MARK BODI,
who was called as a witness and, having been
previously duly swdrn, was examined and testified

as follows:

DIRECT EXAMINATiON‘
BY MS. CUSACK:
Q. Good morning; Commissioner Bodi.
A. Good morning.
0. You and I have never really met before this
morning for the first time or one other time where
we just shook hands and said hello.

- ~

A. That's correct.
0. I just want to remind you, sir, that you are under
oath, and you're still under oath, and We don't

need to do that process again.

A. Certainly.

Q0. I don't know that you}ve ever testified in front
of a panel like this before, bﬁt, if I éould,.just
'a couple things. I notice you nodded your head
~and then said certainly. Cne thing I would ask
you fo do siﬁce it is being recorded that yéur
responses to ﬁé be verbal today and just’not a

shake of the head or a nod.
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I'm';— I'm Ifalian, so I might go like this and
nod, but if I do that, you can just correct me.
Thank you.' Thank you. Now, before we really get
started, I just want to make sure to talk to you
about some of the facts that I think you would
agreevthat are not in dispute. You received at
least two phone calls from Repreéentative Eaton;

is that correct?

Yes, counselor. To the best of my recollection,

yes.
And one after each of the executions of the search
warrants. A phone call comes after each one of

those search warrants.

Correct.

Now, those phone calls talk to you about -- or
Representative Eaton talks to you aboﬁt how
concerned he is about thiS‘establishment being
tafgeted; is that correct? | |

Yes, that is correct.

And you‘never step back, do you, sir, and talk to
Sergeant Fussell and say what happened-when that
search warrant was executed?

No, I do not.
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You never even asked Chief Edwards can you get me
the pictures or are fhere pictures of what took
place out there. You don't do that, do you?

No, I do not.

Now, in one of those phone calls, the second one,
Representative Eaton asked you to call Randy
Filiault, and you do that.

That's correct.

And you know thaf at this point there's a prending
investigation. And you know searéh warrants were
delivered.

I'm just pausing because I want to be thoughtful,
counselor. I certainly knew that search warrants
were being executéd. I don't think at the time I
thought of it as a pending investigation, but if
you would liké to characterize if that way, that's
up to you. |

Well, a search warrant is to seize equipment or

to -- to get —-- um -- evidence in an

. investigation, is it not?

It is.
And the third fact that I want to just cover with

you is you directed Eddie Edwards to return the

Mekula Reporting Services, LLC (603) 934-4140




129

10
11

12

13 |

14

15

16
17
18
19
20
21
22

23

equipment seized pursuant to a warrant; is that

correct?’

That is correct.

And that's something that you have never done
before.

That is correct.

And yoﬁ direct him to do that within 24 hours of
that equipment being seized.

I don't —— I'm not -— I don't fecall the actual
timing, but if that's your representation, I would
agree with’it,

Well, you have a phone conversation with Eddie
Fdwards on Tuesday evening driving home from

the -- the office, do you not?

Counselor, if you want to refresh my rec —— I'm

" not disagreeing with you. I just don't want to —

so much time has passed, I just want to be

certain. I certainly don't dispute that it was 24

hours.

‘Okay.

You know, I mean give OL take an hour or two.
So within a day you direct get that equipment

back. The equipment is returned.
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Thét;s cérrecf?

Now, befo;e the case goes through the regulatory
process, you alsé meet with Representative Eaton
and the bar owner, do you not?

That is correct.

So pending investigétion and regulatory'proCess,
and you're having meetings with a licensee who has
peen charged with a violation. |

No. I had one meeting.

All right. You have a meéting with a iicensee who
has been charged.

That's correct.

And this was all done- to mollify Representative
Eatoﬁ.

T would state that that questioh is incorrect.
Well, you testified before thatvthis<was all done
to.mollifyvRepresentativé Eaton, didn't you? To
get hiﬁ off your back.

Counselor, I -- if you're referring to my Grand
Jury testimoﬂy, I1'd be happy to look at it énd
refresh my memory. As I recallfbthere were a
number of facﬁors that I was thinking about, and -

I'd be happy to.articulate those for you, but I

Mekula Reporting Services, LLC (603) 934-4140




10

12

13

14

15
16
17
18
19
20
21
22

23

“f?ij“"w o 13i
would be more than happy to look at the Grand Jury
testimony and -- and review that and recall any
other facts that might be beneficial to the
hearing.

Q. Just give ﬁe a moment.

A. Certainly.

(There is a pause in the proceedings.)

A. Counselor, while you're doing that, may I get a
pad? I have some notes that I'd like to have with -

me. Thank you.

(Commissioner Bodi retrieves items.)
THE WITNESS: Thank you, counselor.
BY MS. CUSACK:
Q. Certainly. I'm referring —- and it looks like you
have your Grand.Jury testimony.
A. Yes, I do.
Q. Iim referring to day one. Page 28.
A. Yes.
Q0. You were asked about the call that you made to
Randy Filiault. And your response at line 14,'”1
»wouid appease Representative Eaton and ettempt to
control what was becoming, it felt like, an

. out-of-body experience." So you're calling to
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mollifyﬁRepresentative Eaton.

T wouldn't -- if I might just look at this
carefully.

Yes, sir.

Knowing the importance of it. And I want to
provide, counselor, a very obviously t?uthful
answer, but I'd like to be complete.{

I understand. And the question was to you you're
attempting to mollify Representativé Eaton.

I was attempting.to loosen his =-- his reaching
hand, and if you would like to use the word
mollify to describe that, I think it's been used
in avnumber of different ways in different

contexts, but that was my objective, yes.

To attempt to control what was becoming an out-of-

body experience. They're ybur words, sir.
Yes.

MR. MCLAUGHLIN: What's your question?
Excuse me. Is there a quéstion pending?

MS. CUSACK: He just answered. He said
yes.

MR. MCLAUGHLIN: What was the guestion?

MS. CUSACK: They're your words, sir.
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MR. MCLAUGHLIN: I'm asking that there be
questions to him.
BY MS. CUSACK:
Q. Are they not your words?
A. Yeah, they are my words.

0. Thank you.

A. Would you like me to explain the context of the
words or that would be adequate? Islmy answer
adequate for you?

Q. I was asked to ask you a question, so we'll move
on. Now —-=

A. I'd be pleased to do that.

Q. Okay. Thaﬁk you. And I'm sure the Commissién -
the Governor and the mémbers of this board alfeady
know the answer to some of these, but I just want

- for the record. You were appointed as
Commissioner in April of 200772

A. It was May 11th.

0. Well, your appointment that -- you. actually signed

your oath of office on May 1lth, but you'were
confirmed on April 18th, 2007.

A. Correct.

0. And you did take an oath of office, did you not?
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134
I did.
We've marked that as an exhibit. That is yours,
sir?
MR. MCLAUGHLIN: Page number, counsel?
MS. CUSACK: It is Number 5.
MR. MCLAUGHLIN: Thank you.

COUNCILOR WIECZOREK: Thank you.

BY MS. CUSACK:

Q.

So that af the-bottom is your signature in the
middle of the page there?

Correct.

And that oath of office -- and it's a
constitutional oath. Would jou agreé?

Yes.

and that oath of office says that you will

solemnly swear and affirm that you will faithfully

and impartially discharge and perform the duties

" incumbent on you as a member of the State Liduor

Commission. Is that correct?

That is correct, counselor.

Now, prior to this appointment you Were a
principal in a marketing firﬁ.

That's correct.
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I'm sorry?
That's correct.

And you became Chair of the Ligquor Commission on

February 13th, 2008, did you not?
I assume that date is correct.

And your term actually ends on July —-- in July of

42013, does it not?

‘Correct.

How many Commissioners are there in the Liguor

Commission?

There are three.

And at the time éf this incident at the Railroad
Tavern, were there two or three?

There were two.

Who was the other Commissioner?

Commissioner Richard Simard.

Thank you. bNow, I think your counsel asked
Sergeant Fussell some of these questions, but the
Law Enforceﬁent Division of the Liquor Commission,
it comesldirectly under you, does it not? The

Commission. The three Commissioners.

Oh, yes. Yes, counselor.

- And there's three Commissioners that d;rect the
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Law Enforcemént Division. The supervisor of that
division is Chief Eddie Edwards?

That 1s correct.

And there's a deputy in that division?

That is correct.

and there's a major in that division?

Correct.

‘And there are investigators. Do you know how many

investigators there are?

Thirty or soO sworn officers.

And all of these sworn officers have law
enforcement responsibilities.

That's correct.

You do nof, sir, as a Commissionér have a role in
the‘investigative process, do you?

That's an interesting question.

‘Well, let me ask you this.

MR. MCLAUGHLIN: Objection. Let the man
answer.

THE WiTNESS: I'believe that the law
under —— I think it's 176:3 provides me with tﬁe‘
authority in-certain cirsumstsnces so act and

including in investigatory matters. Now, you
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might Agi agree with that, but I think that I have
an obligation -- for example, if -— um —- there
was a very serious charge that was made that.was
highly unusual, perhaps the fact that a
Commissioner was conducting some illegal

activities, that I would have some responsibility

to be directly involved.

BY MS. CUSACK:

Q.

If one of your officers are what you said,
coﬁducting some illegal activity, then you would

involve yourself?

No, I didn't say that. I said that I believed,
and I think what the principal thrust of my answer
is is that thé law allows a Commissioner, and I-

have a duty to investigate certain issues that

' present themselves where I find they are

warranted.

Now, you mention 176:3, and the duties under that
are to optimize the profitability of the
Commission.

Correct.

Méintain‘proper controls.’

Um—hum.
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Assume responsibility for effective and efficient
operation of the Commission and provide service to
customers pursuant to the title.

That's correct.

. That's everything that 176:3 provides?

That's correct.

Now, you say -that you have a role in the
investigative process. You don't go out,vsir, do
you, and conduct surveillance?

No, I do not.

You don't go out, sir, and hand violations to
someone who has been investigated, and there is a

violation'that is warranted, do you?

No, I do not.

You don't have -- um:'—- the responsibility to tell
the investigator goAto this bar or go to this bar,
do you, sir?

No, I do not;

The investigative process is controlled by Chief
Eddie Edwards.

I would —; I would disagree with the word

control. Cbﬁtrol seems to iﬁply, I think, in this

case that he has unilateral contrbl and can affect

138
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the total outcome, and that's not the way the

process is designed. The Commission has, in my
view, counselor —-- 1 don't want to be
argumentative. A Commissioner, particularly a
Chairman, has significant authority with fhe
Enfofcement Division, works for the Commission,
not the other way around. Just like you work for
the Attorney General. And it is not the sole and
exclusive domain of the Chief to control every
single element any more théh it is the Chief's
control and responsibility to control every
element of law enforcement. He comes under the
responsibility ultimately of fhe Attorney

General. .So I Jjust — that's a matter of —-— I'11
put it clarification.

And'it‘s not your unilateral role to control it
either, is.it, sir?

Correct. Absolutely.

There's a Commission of three.

Certainly.

Let's turn your attention, if»you would, please,
to the first warrant that's issued. When did you

first learn of the warrant being served?

139
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A. I believe, to the best of my recollection, when

Chief Edwards contacted me and advised me that
Fddie -- excuse me -- that Representative Eaton
was present at a bar in Keene that I had become
knowledgeable that they'were executing search
warrants. That's the best of my recollection.

MR. MCLAUGHLIN:. Excuse me, Governor. If
it please the tribunal, I don't know if this will
be helpful at all, but there is the issue of the
specificity of memory over a several—-day period
and times. What Chairman Bodi did with my
‘assistance is to prepare a document called -- it's
informally called request. It's a chronological
list of his best memory. I don't have a problem
‘giving that.td'the State now if it will be
helpful. I think it will be helpful to

Commissioner Bodi.

MS. CUSACKE I don't think.that we need
to do that..‘I have his Grand Jury testimony that
I think if he fails to have a recollection of
what's going on, I'm asking questions oﬁt of this,
and I can refresh his memory that way.

GOVERNOR LYNCH: Okay. Why don't you

T b et s 140
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continue.

MS. CUSACK: Thank you.

BY MS. CUSACK:

Q.

So you learned from the Chief that evening that

141

his people -- he didn't even know his people were

out there surveilling the ligquor -- the

establishment, don't you?

Well, of course he knew. He called me and told me

about it.

Well -- but before that he did not know that they

were going out there to conduct surveillance.

told you that, too, didn't he?

If\you would like to point it out to me,
counselor. Again, that was nine months ago,
but -

Sure. On day one of your testimony.

Um—hum.

‘Page 15.

MR. MCLAUGHLIN: Line?

THE WITNESS: And what line are you

referring to?

BY MS. CUSACK:

Q.

Well, we're starting at one. "Edwards told you

He
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that he was not aware that his officers were going
fo execute the search warrant." And you say, "I
don't know if it was the search warrant so much as
the surveillance. I had the_impression that there
was a secret from the nature of the phone call and
what" -— in this case you're talking about

Representative Eaton was trying to present. So he

. was telling you that he didn't know that his

people were even going out there.

MR. MCLAUGHLIN: Object, Your Honor.
Gévernor, I object to the form of the questibn.
And it isn't to be annoying. It's becausé it's
multifaceted,vand counsel is essentially |
testifying. If the questions could.just come one

at a time so that they could be understood and

- answered. For example, the intrusion of the fact

of what's actually being stated is something

attributable to Mr. Eaton is not self-evident from

the document itself.

GOVERNOR LYNCH: Counsel, if you would

just rephrase the question.

MS. CUSACK:. Sure. And I can -— I can

move OI.
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BY MS. CUSACK:

Q.

You have a conversation with Eddie Edwards that
evening that you say, after he tells you that
Representative Eaton was at the bar, "I'm sure
1'11 be hearing from him." Is that correct?
That'é correct. ,

And you say this because he had been advocating
for the transfer of the Enforcement Division to
the Departmeht of Safety.

No. |

Is that your understanding?

No.

What is{your understanding of why you said, "I'm
éure I'11 be hearing from him?"

Because RepreSéntative Eatonlwas a consfant and

persistent critic of law enforcement, and his

. affiliation and affection for this bar owner was

‘generally wide known. I didn't know a lot of

specifics about it, so the fact that he was going
to be calling me, as I had accurately predibted,
was more based upon the.events that ‘transpired at

this bar as opposed to his legislative activities

to move the department.
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Well --—

They're all part of it, but certainly not -- that
wasn't the reason why I anticipated his call.

But you didn't know what was transpiring at the
bar.becausé you had no facts about what happened
on December 13 or December i4th, did you?

I —-- I did have knowledgé of what was going on at
the bar. I had anwledge.that search warrants had
been executed.

Buf you‘had nb knowledge -=

Let me finish; if I could.

Certaiﬁly.

So the —— with the knowledge that search warrants
were being exécuted, I immediately assumed and
accurately so} that there was an enfofcement
action that was being taken in Keene, New

Hampshire with an individual that I didn't know

fully, but I knew -- I knew that Randy Filiault

. had had an- -- had a connection with Commissioner

Russell, and there were problems associated with

all of‘that.

So I had knowledge that something had gone

wrong there. They had issued search warrants, and
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Representati;é”Eaton had some connection to this
establishment would be there. Had been there.
Aand I knew that's -- and I had felt, and, as I
said, accurately so, he would‘call me.

Knowing that he would call you, did you have a
conversation with anyone to learn what exactly
transpired on December the 14th, 20097

Cén you repeat the question? Did I have a
conversation with anybody -=

With anyone.. Knowing that Representative Eaton

was going to call you, did you have a conversation

‘with anybody about what exactly transpired on

December the 14th?

No.

Right. We already know, sir, you didn't speak

_with Sergeant Fussell who was actually there on

December the 14th, right?

. Yes..

And we know that you didn't speak with Sergeant
Elliott who was also actually on the scene on
December 14th; is that correct?

That's correct.

And we know that the Keene Police Départment were
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there. Sir, you did not pick up the phone, did
you, and call somebody from ﬁhe Keene Police
Department to ask what transpired, did you?

No, I didn't believe it was appropfiate to do so.
Okay. How about Commissioner Simard? You said,
"T knew there was going to be a problem." Did you
call Commissioner Simard and talk to him about
what was happening at the Railroad Tavern in
Keene?

No, I did not.

Even though you iﬁétinctively knew this.wasbgoing
to be a big problem; is that correct?

So the guestion is that even though I knew this‘
was a big problem, I didn't call —-—

Call any of those people.

Well, if I might answer more fully, when I

received the call, and I think my Grand Jury

testimony indicates what I said was my answer

‘was —- is that I'm sure I was going to be hearing

from him. I made no prediction as to how big of a
problem it would be. ' It certainly would have been
inappropriate. I had no reason to call at that

juncture the Keene Police certainly.

146
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The Chief had adequately and appropriately
advised me as Chairman of the activities, and I

presumed that once I had received my call from

Representative Eaton, as I had done as a matter of

course routinely, I advised Chief Edwards. Each
time I had a conversation with Representative
Eaton; I advised Chief Edwards because there was
this ongoing difficulty that existed with him.
Now, as for Commissioner Sim -- I'm not going
to -- this is important. If I might have your
indulgence‘for just one moment. With respect to
Commissioner Simard, Commissioner Simard was
relativeiy new at the Commission. He had no —-
absolutely no experience in enforcement, nor was
that an area of any particular interest to him —-
to him. He‘had a limif -- extremely limitéd
capacity to participate in this issue; So the
purden of Representative Eaton's call -in this
enforcement action, I think I accurately predicted
was on my shoulders.
.Now; in answering that quéstion, sir --— you're
finished?

Thank you;.
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Thaﬁ£ you. Youmsaid -— you just salid to the
Goverﬁor and members of the Council that you made -
no representation about how big a problem this
was. That's not accurate, is 1it?

It is. It is accurate.

Well, I would direct your attention to page 12,

line 10 of your Grand Jury testimony on day one

‘where you say, "T immediately instinctively knew

that this was goingvto be a big problem." Did you
find that, sir?

Yeah, I did. Well, I thought you were referring
to the dialogue that I had with Eddie Edwards at
that particular moment, and he will testify to
this. The only —-- the only comment I ﬁade~to him
was iS'that I'm sufe I will be hearing from him.
Now, I instinctively knew certainly this
Répresentative, and I stated that. It was going
to be a big problem, but I did not Say that to
him. |

Now --

And, as it says in my Grand.Jury testimony that
you Jjust réad, counselof,‘so I knew. I knew

instinctively, as I do about manyiproblems that I
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gﬁticipate.

Thank you. SO —-—

Anq could I ——‘

-- Eddie --

CouldAI just a;k for a little bit of water?

(Commissioner Bodi pours himself some

water.)

149

THE WITNESS:. And, counsel, may I further

amplify that answer?

BY MS. CUSACK:

0.

A.

Go ahead.

Thank you. I appreciate your -- your

forbearance. But this is important. Each and
every fime Dan Eaton had Contact with me or my -
Enforcement Division it was a problem. We had --
we —- he had filed a number of bills in which we
were hauled over to the Legislature. He made
enormous amount of ;rificisms about how the
Enforcement Diviéion was being made. He was
involved.legislat -— legislatively in a number of

activities. He was making comments to the

" hospitality association. So it wasn't just this

event.
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Every time Dan Eaton and I had an engagement,

it was a very uncomfortable situation, enormously

time-consuming for the Enforcement Division and

for the New Hampshire Liquor Commission. So
though certainly 1 realized the intensity of this

one —- I don't mean to minimize that, counselor,

but I did want to just provide some background for

that.

Well, again, Commissioner Bodi, you didn't know
the facts abOuf what was happening with that
warrant or what your investigators were doing, did
you?

No, I didn'ﬁ.

Okay. Now, when Eddie Edwards communicates with
you about Representative Eaton being at the bar
that evening, you &on't.tell him to call the

Attorney General's Office, do you?

No.

You don't work out a plan with Eddie Edwards that

evening that you can learn what happened, do you?

I —— T believe, and I'm not positive that we had
-agreed to speak, but T would agree -- certainly
agree with you that we -- I had no intentions of

Mekula Reporting Services, LLC (603) 934-4140
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working out a plan. How could I? How could I

work out a plan unless I understood the nature of

the call? There was no plan to make.

‘Well, all right. But you instinctively knew,

though, that there was going to be a big problem
and didn't really know what it was going to be
about.

I certainly agree with thét statement, but, as I
said, as my answer indicated, that I can*t make a
problem -- I can't make a plan on a problem I
can't identify.

But you had already juét told the deérnor and
Council that you knew ever -- each.and every time
the complaint was going to be about what happened
with your liquor invéStigators; That's what I |
heard you say.

In the'interest of moving on,zl‘m going to agree
with you.

Okay. Now, you do finally get that call from
Representati&e Eaton. And Qe learned already hé

called to tell you that he believes the restaurant

"is being targeted. ' That's correct?

That and other things, yes.

Mekula Repérting Services, LLC (603) 934-4140
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0. Okay. And you tell him I don't really know
anything about it yet. You'd look into it and get

back to him. Is that correct?

A. Generally speaking, yes.

0. Page 14, line 17 of your deposition —-- or excuse
me -- your Grand Jury testimony. Actually it
starts on page 15.

MR. MCLAUGHLIN: Governor, if it please
you and the Council, to the extent this may make a
difference, I intend to offer the entirety of the
Grand Jury testimony into evidence. I'd be happy
to do it now. People could follow along lite£ally.
if that would be helpful.

| GOVERNOR LYNCH: If it's okay wiﬁh you,'

counselor, when you're ready to examine the
witness you could introduce fhe Grand Jury
evidence at thaﬁltime.__

MR. MCLAUGHLIN: Certainly. My intention
was just to --

GOVERNOR LYNCH: Be helpful. I
‘appreciate that. |

BY MS. CUSACK:

0. Do you have that page, sir?
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Oh. Excuse me. What line?

Page 14.

Yes.

and we'll actually start on line 16. You said, "I

didn't know anything about it. I didn't know they

. were going to be there. And I said I will look

into it, and I will get back to you."
Well, yes. Yes, counselor.
You didn't write down his complaint, did you, sir,

when he called you after that first warrant?

. No, I did not.

You didn't take any notes of what hé was calling
to complain about, did you?

No, I did not.

You didn't write a letter memoriaiizing his
accusation} did you, sir?

No,,it's not my practice to do so.

You didn't even undertake an iﬁvestigation of your
own to determine if his allegations were accurate,
did you, sir?

Wellj you know, when I receive a telephone call
from members.of the Legislature, members of the

Council, when they -- if I receive a call from Ray

‘Mekula Reporting Services, LLC (603) 934-4140
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'Burton, and he says we have a restaurant up north,

and he can't get his license, and it's going to
take three weeks, I don't say well, I'm going to
conduct an investigation. I pick up the phone,
and I act. And I don't write it down. So I'm
just -- I don't mean to -— I'm trying to be
cooperative, but --

I understand.

But I'm trying to be realistic here.

T understand that, but the realistic situation
from this call wasn't so and so isn't getting his
license. The_realisfic call‘is your

investigators, your enforcement team, is out there
barnstorming and targeting a specifié restaurant
or a specific bar with other motivations other
than what's going on at that bar. That's what
Representative Eaton is telling you. “And you
don't‘write anything>down.

But you're —-- the implication in your guestion,
counselor, if I.might say So, is, you know, he was
stating the obvious. I.didn't need to write it

down. It was quite apparent. His call was guite

‘emphatic, as my Grand Jury testimony said. So,

Mekula Reporting Sefvices, LLC (603) 934-4140
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again, I don't want to be argumentative, but I —-
I am a businessman, and I understand the urgency

of a call, and the amount of the call that I was
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able to -- to recollect was more than adequate for

me to respond, in my opinion. It might not have

been for yours, and ybu're entitled to that, and

the Council and the tribunal can judge that, but I

certainly didn't find that a lapse of in any way

in terms of how I respohded, but I will -- I will

agree to the point'that.you might have.

This is a -- and you would agree that this is a
specific allegation of wrongdoing. You would

agree to that.

That is correct.

And you have specific policies in place at the
Liquor Commission to deal with'allegations of
wrongdoing, do you not, sir?'

Yes, we -— we do. I don't krow -- I know that

_they exist within the Enforcement Division, but

yes, they do.
And specifically there's a policy called,
npersonnel 251" which is entitled, "Citizen

Complaints and Internal Investigations." Is --

Mekula Reporting Services, LLC (603) 934-4140
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yéﬁ would agree thaf there is such a policy?
Yes. Yes, I do agree. Absolutely. And is
that -- may I ask, counselor, is that from the
Enforcement Division?
Yes, sir.
Okay.
Showing you 1it. Yoﬁ've seen that before; have you
not?
Oh, I can't recall specifically, but --
Well, you see all the policies, don't you, of the
Liguor Commission? |
We —-- well, you know, we have policy manuals. If
you -- the policy manuals would stack this high
(iﬁdicating) if you go through every procedure and
store and everything else. So the answer -- the
truthful answer is I'm not sure, but --
But you are familiar with this policy.
T am familiar with it.

GOVERNOR'LYNCH: Counsel, would you
please - I'm .sorry to interrupt. Would you
identify for the record exactly what you showed

Mr. Bodi.

MS. CUSACK: And right now it's marked

Mekula Reporting Services, LLC (603) 934-4140
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for identification —-- no. Actually it's a full --

marked for identification.

MR. MCLAUGHLIN: I don't object -to the ID
being stricken and its being marked as a full
exhibit.

MS. CUSACK: Okay. Thank you. It is the
New Hampshire Division of Ligquor Enforcement
LicensingvAdministration and Operations Manual
Policy on Citizen Complaints and Internal
Investigations. Just for the record.

THE WITNESS: Correct.

MS. CUSACK: This is Number -- Exhibit
Number 6, yes.

(The identificatign maiking was stricken
from Petitioner'é Exhibit 6, and the exhibit was

received in evidence.)

THE WITNESS: I know you had a questién,

there. I can't recall it at the present time, but

I would like to respond to you if I could.

BY MS. CUSACK:

0. Certainly, but let me ask you a question. I don't

believe there was a question. We were Jjust

identifying this as a full exhibit, and I will ask

Mekula Reporting Services, LLC (603):934—4140
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you a question about it.

Thank you.

Ssir, you understand that this policy establishes a
uniform policy and procedure regarding complaints

against division personnel, does it not?

It does.

And you didn't tell Representative Eaton that you

have a policy that requires him to put a complaint

in writing and'get it to you SO that you can fully

investigate it, did you?

No, I did not. ' ' » -
You didn't tell Representative Eaton —--

I -- I would like to state, though, that itlis not

an absolute requirement to put it in writing. Um

-— and the —-- you know, certainly if a senior

‘legislator or if the Governor calls -- the

Governor has called me about certain issﬁes
regarding the Liquor Commission. I wouldn't turn
to him and say well, put it in writing; That's

not appropriate.

Did you call Chief Edwards into your office, sir,
and say we've just received a complaint under this

personnel policy I need you to investigate?

Mekula Reporting Services, LLC (603) 934-4140
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A. I did not do that. But to your point, which I

think is a good one, counselor -- I think it is a
very good one, and I would like to point this out
to the tribunal. I contacted Eddie Edwards and
made him aware of the.substance and the nature of
that call. Now, I am not stating that I don't
have responsibility, put certainly the
investigative authority contained in this policy
in his department reviews all of those. ©Now, at
some point he might have felt —-- or we might have
felt that that would have been done, but it is not

my responsibility generally to turn to him and say

you should request that Representative Eaton

- write -- put this down in writing to investigate

it.

Now, the nature of the domplaint was against Chief
Edwards, if you recall. Is that yéur
recollection?

Yes.

S0 you didn't turn to the deputy, Deputy Dunn, and

say Deputy Dunn, we just had a complaint of

wrongdoing by the Chief. I need you pursuant to

,this.policy to inVestigate, did you?

Mekula .Reporting Services, LLC (603) 934-4140
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No, T did not.

Nor did you go to the third in the chain of
command, Major Feyrer, and say 1 know fhere‘s this
pig problem. He's made these allegations. Please
investigate. You didn't go to him either, did
you?

No. I -- no, I did not. No. That's cofrect.

So -~

But I do want to point out, and this 1is important
for the tribunal to understénd, Representative
Eaton was saying that the whole Enforcement
Division was corrupt. He said they were rogue.

He criticized —-- he criticized Fussell. He-

criticized Eddie. He told me that -- when he

wanted me to fire Eddie Edwards he said that Scott
Duﬁn was corrupt, too, so I mean I don{t know.

I'm not sure it would havé done any good to gb to
these peoplé because he compiained aboﬁt all of
them, but - the answef is no-.

You didn't go to Police Standards and Training,
for example, then to say I've had an individuai
make allegations.against my‘entiré Enforcement

Division. I need you to invéstigate, Police
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Sfaﬁdard; and;Training. Did you? I need you,
police Standards and Training, to go and do an
investigation. You did not do that.

To do an investigation against my department? Is

that what you're -- 1is that what you're asking?

'gir, you've just said --

No. Is that -- is that»the questibn?

Absolutely.

At that point‘I didn't think it was neceésary, but
you're -- the answer to your guestion is yes.
Well, he's just made an allegation against one
individual, the Chief, and the investigators, and
then you've testified now that it was the whole
department that's corrupt. You didn't do an
investigation to look into Whether or»not that

department was corrupt.

I knew 1t wasn‘t'corrupt. And we had —-- we had

demonstrated through data and fact, counselor, and

we had done numerous investigations in the past, I

might add, regarding Representative Eaton's

allegations regarding targeting. We did --— I had

ordered a complete statistical analysis of all of

+he infractions that were made against licensees
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throughout the state, s© I had already spent a
gréat deal of time looking at and examining
whether or not the Chief was behaving
inappropriately as well as the department.

For example, when I was first appointed, I
went over to see Colonel Barthelmes, and I asked
him his opinion of Eddie Edwards and our
Enforcemeﬁt Division. I said, you know, "I don't
xnow that. I am a marketing person.” And he
conveyed his opinion to me, which was quite -
quité good in fact. SO -- andvi don't mean to
parse things, but the fact of the matter is I had
done an enormous amount of investigation, ana with
the legislative hearing and when Représenﬁétive
Eaton began to make these claims, which ultimately:
were —-— um —- mendaciéus in ﬁature, I had spoken
with the hospitélity industry. i had had several
meetings with State legislatoré, so my point is I
did, and I know youidisagree, and I'11 accepti
that.

Well, you did nét tell Representative-Eaton that
on Deéember 14th when he's calling you, when you.

expect his phone call, you did not tell him that
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Re?resentéti?e Eaton, we've already looked into
all of these types of claims. They're .simply not
true. You didn't express anything that you Just
expressed to this tribunal to Representative Eatoﬁ
that evening.

Yes, I did. Absolutely. I don't know where 1t is
in here, but I said to him, FI'd be shocked if
that was true," his assertion about Eddie Eatons
[sic]. It'sgright in my Grand Jury testimony.

Do you have a cite for that, sir? I didn't see

N

. one.

Well, it's in there as I recall it.

Well, let's move on to the second warrant.

. Thank you.

You learn there's a second warrant. And how do

you —- that has been executed. How do you learn
thaf?

Um -— I believe, and I know our chronology of
events has -- haé ~—.having reviewed that with

great specificity, but the Chief advised me of it.
Right. And I can —- 1'11 direct your attention to
page 24, line 22 of day one.

COUNCILOR HOLLINGWORTH: What was the
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line?
MS. CUSACK: Line 22.

BY MS. CUSACK:

0. When the guestion was asked you, "How do you learn
that they go back‘to the Railroad Tavern," and
that's for the second —- the issuance of the
second warrant, you answer, "I received an
additional phone call from Representative Eaton."

A. If could be.

0. And this is the conversation where Representative
Eaton complains to you thét your investigators
stormed the tavern.

A. Correct, counselor.

Q.l They ripped the equipment off the wall.

A. Correct.

0. What do you do, sir, to learn if they've ripped
the equipment off the wall?

A. What do I learn to —-

0. What do you do to learn if they have ripped the

equipment off the wall?

J

A. Um -- I believe 1 nad a conversation with Eddie

Edwards regarding it.

Q. Does he show you the pictures and say just not

Mekula Reporting Services, LLC (603) 934-4140
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true? Thé§:didn't rip anything off the wall.
No, he didn't.
Do you say I want to speak to Sergeant Fuséell to
learn if this is true?
No, I did not.
Did you say 1 thihk there was Keene Poliée
officers‘there? I want to speak with them to

learn if it's true that they ripped the equipment.

off the wall.

No, I did not.

Your reaction was you felt like you were placed in
an enormously difficult position; is that correct?
Well, I think you're chéracterizing it and saying
that that was my sole reaction, and I would have
to say thét that's not my sole reaction. Now, you
mighf refer tolmy Grand Jury testiﬁony'—— um;——
and note that -- um —--— Yyou know, i‘d be happy to
look‘af it, but I had a number of different
reactions to it, and I think that's what's
important for me to convey, but if you want to
point that out, counsélor, I'd be happy to look at
it.

Sure. At page 25. We'll start with line 21. And
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this is,vagain, day one. You said, "I felt as
though I was placed in an enormously difficult
position." That's your testimony.

That's true. There were reasons for that, but

that's true.

.. And you also up at line seven say, "I apologize if

my recollection is not specific because in the

fury of all of this, I was trying to deal and

‘grasp with the emotion and not so much of what was

taken out." Meaning the equipment. So you were

trying to deal with all the emotion, not learn the

facts; is that correct?

That's correct. I -- that's corredt. I shouldn't

say that. I mean I think that. there was a -- I

think what I was intending to say is that there

was an enormous amount of emotion associatéd with
the two very hysterical phone calls thatVI had
received. Enorﬁously SO. Now,'when you receive a
telephone call from arguably the third or fourth.
most important legislator in the State of New |
Ham@shiré, and he -- I,woﬁldn't séy-at the top of

his lungs but continues this diatribe about the

“unlawful acts of our -law enforcement agency, the
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fact that Edéie Edwards, our Chief of Enforcement,
is doing this in specific retaliation for his
legislative agenda and that Officer Fussell and
other officers were rude and rogue, and we all
know there's no evidence to that fact, that was a

very -— VvVery, vVery highly charged emotional

event.

combine that with the discussion I had with

+the bar owner, and that was also extremely

emotionally charged. The man was in near tears in
how he was describing it. SO to the extent that I
had some distraction by that, yes, I did,

counselor. And those were the circumstances that

I was presented with, and I needed to deal with
them at that time within that context. And that's
Qhat I'm frying'to convey to the Council memberé.
MS. CUSACK: I see that it is 10 minutesv
after 12. I‘know that you wanted’td suspend.

GOVERNOR LYNCH: Are you at a good

breaking point right now, counselor? Knowing that

there might not be any gdod breaking point, but --
MS. CUSACK: It's a place -= I'm not

really moving on to the next session, but it's a
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"place that's as good as any to take a break.

COVERNOR LYNCH: Okay. Okay. So we're
going.to take an hour break.

COUNCILOR BURTON: I have a question..
Attorney McLaughlin referrea té a memo of memory
of -- surrounding this particular event over
there. Also, you have —-- um == referred to the
Grand Jury book several times. I'd like a copy of
that so I can follow along. And if that is -- at.
the end of the day I'm gbing to have to vote yes
or no on a Removal Petition, and I want every
piece of paper aé I arrive to that decision.

MR. MCLAUGHLIN: What I have, Counciloxr
Burton, is the following. Number one, I have made
copies of the Grand Jury testimony. In the
.ordinaryvcourse; of course I would have calledlmy
client mysélf énd would have had them for you. I
have no quarrel with the fact tha£ the State
called him, put it does not permit me to get the
documents béfore you before I gxamine him. So I
have that. |

" Secondly, 1 am mindful of the fact that

these issues about when something was said 1is
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inﬁefentiy problematic when you go back nine
months, so what I did is I sat with Commissioner
Bodi, and we created the best chronology he could
remember and put it in a legal form that I
described as a fequest for findings of fact.
That's what I did. Bu£‘it is -— it is his
statement effectively of what‘he remembers as he
remembers it. I don't think there's anything in
there that's argpmentative. I think it's fairly

straightforward. It's either right or wrong, but

it's just a list of what he remembers when.

That's why I offered it before.

-

GOVERNOR LYNCH: What I would like to do,

Councilor Burton, is that you consult with your

legal advisors, and then you can decide to make a

request when you come back.

MS.'CUSACK: Andvthis may maké it easy;
Your Honor, that we don'£ object to putting the
Grand Jury testimony in. It's just easier for
e&erybody»to follo& along as I will be'gQing line
by line in a number of areas, so that would‘make
it easier. I would object at this point to the

Chronological events coming in. And I understand
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the Councilor's pbint very well that -- that he'd
like to have every piece of paper, ahd since
Attorney McLaughlin just made -the representation
that it is a finding of fact, the State intends té
also submit findings of fact, so perhaps what we
can do is work out é joint finding of fact and
request for rulings of léw and submit thét at the
end of the case, and that would help the‘entire.
panel.

MR. MCLAUGHLIN: I think my chances of

working out something would be nonexistent,

counsel.

MS . CUSACK: And I don't understand that
re@resentation, counselor.

MR. MCLAUGHLIN: We would agree?

GOVERNOR LYNCH: Okay. This ié what
we're going to do. We're going to take a break;
and we're gQing to consult with our legal édviSQrs
and then reconvene here in one hpur,

(The proceedings are recessed at
12:14 p.m.)

(Immediately prior to_the proceedings

resuming on the record, counsel inform the court

170
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reporter tﬁat the identification marking on
Respondent's Exhibit A can be stricken.)

(The identification marking was stricken

from Respondent's Exhibit A, and the exhibit is

-received in evidence.)

(The proceedings reconvene On the record
at 1:17 p.m.)

GOVERNOR LYNCH: So why don't we start up
again. We're now back in session. Attorney

McLaughlin, is it my uhderstanding that there's

been an agreement to have another witness come

forward at this point and then go back to

Mr. Bodi?

MR. MCLAUGHLIN: You';e correct,
Governor.

GOVERNOR LYNCH: And whose witness is
it? Who's going to start off?

MR. MCLAUGHLIN: My witness.

GOVERNOR LYNCH: Okay. We'll then
proceed.

( MR./MCLAUGHLIN: Thank you.
GOVERNOR LYNCH: Thank you.

MR. MCLAUGHLIN: On behalf of Chairman

Mekula Reporting Services, LLC (603) 934-4140
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Bodi, I call Daniel Eaton to the stand.
Mr. Eaton, it's over there. Governor, shall I

swear the witness?

GOVERNOR LYNCH: Sure. Please, if you

would.

MR. MCLAUGHLIN: Please raise your right
hand, sir.

TESTIMONY OF DANIEL EATON,
who was called as a witness and, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. MCLAUGHLIN:

Q.

Please be seated. Mr. Eaton, my name is Phil

McLaughlin. I'm an attorney. I practice law ih

TLaconia, New Hampshire. I represent Mark Bodi.
Pleasé tell me your name, sir.

Daniel Eaton.

Where do you live; sir?’

In Stoddard.

How are you émployed?

Um —-- I've been in real estate. -For the moment,
full-time legislator.

Are you a member of the Legislature?
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'Yes, sir.

In what capacity?

Um —- the majority floor leader.

Do you have aﬁy comﬁittee assignments?
I do.

What are they?

Finance Committee, Fiscal Committee, Rules —-- um

-— Joint Facilities, House Facilities. I think

that's it.

Mr. Eaton, am I correct in.saying that to the best
of my knowledge we have accommodated your reqﬁest
to testify at this time because you will be flying®
éut later today? |

That is correct, aﬁd I appreciate it.

And I believe you have an appointment in
Washington?

Correct.

With respect to some governmental agency?

Correct. |

WhichAgovernmental agency?

Homeland Security.

The nature of the appointment, sir?'

Um -- it is master planning on the nationwide
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deployment of a public safety broadband system.
Representative Faton, when I saw you I was ‘about
to say I believe this is the first time we've

met. In fact, I don't recollect that we've ever

spoken, have we?

T don't think so.

Do I recollect correctly, hqwever, that you were
at a hearing last week when I waé in attendance
with Representative [sic] Rice?

Yes, sir.

And you were there when Mr. Perrault convened the
hearing?

Yes, sir.

And at that time do I recollect correctly thét
Mr. Perrault said this is a public hearing?
Correct. |

And you were fhe onl§ ﬁember of the public there?
Correct.

Why were you there?

To see if I would get accommodation for my

schedule.

You were there during the entirety of the hearing?

I think I left early.
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If I.repfesentwto you that I received an E-mail
from the Attorney General{s Office indicating that
my request that they cooperate to produce you for
deposition had been turned down by you, would that
be accurate? |

That would be correct.

Why?.

I felt there was nothing to offer; that you had a
copy of“my'entire record with them.

As you look éround, are there any other members
here today of the Hoﬁse legislative leadership
that are present observing your testimony?

I.dén't pelieve SO. |

Thank YOu. How long have you been a member of the
Neleampshire House, sir?

Cumulative- total, 22 years.

Was there some suspehsion in yéur tenure?

Yes. |

Please tell me the year- you first began, the year -
you ended, the year you recommenced.

T began in 1976, ended in 1990 and came back in

2002.

What towns do you represent, sir?

175
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Walpole, Alstead, Marlow, stoddard, Nelson,

Ssullivan, Roxbury.

Is Randy Filiault a friend of yours?

Yes, sir.

Is he a political acquaintance of yours?

Yes, sir.

'Did he operate a tavern in Keene called the

Railroad Tavern?

Yes, sir.

Is Keene in your district?
No, sir.

Were you near Mr. Filiaulf on the evening of
December 1l4th, 20097

T don't know the dates. I'm ——

Do you recollect being there during the execution

of a search warrant?

Yes, sir.

176 ..

Was it a coincidence that you happened upon . that -

search warrant?

No, sir.

Had you received a call beforehand?

No, sir.

If it Were not a coincidence, then how is it that
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you &éfe there during the execution of the search
warrant?

I was going to a county delegation meeting, and
I'm taking your word on the date. Going to a
county delegation meetiﬁg. I received a text
ﬁessage from Mr. Filiault stating that a search
warrant was in progress. Um -- that was it. At
the end of the county delegation meeting several
of us county delegates usually go out for an

aftermath of the meeting we had and planning -for

. whatever we might do for the next meeting, and I

suggested the Railroad Tavern just So I could find
out what had happened. |

Have-you reviewed your testimony here today with
anyone, either party, me or the State, since
Wednesday afternoon last week?

Um -- with anyone, no. I got the first copy of my
statement to the Attorney General, I think,
Wednesday OI Thursday.evening. I skimmed it
priefly. I have not reviewed it with anyone.

You have not consulted with anyone from either my

" gstaff or their staff?

No, sir.
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ApSrt from thét statement that you previously gave
to the Attorney General, have you reviewed any
other materials in preparation for your testimony
today?

No, sir.

Since you were in Keene and since you knew that a
search warrant was in the process of being

executed at a friend's establishment, did you take

-pains not to show up so that there could be no

misperception about your role?
No, sir. I assumed at -- I think the county

delegation meeting got over around nine clock. I

pelieve the text message I got was in the vicinity

of seven o'clock.and had every reason to believe
that any search warrant. would have been fully
completed by that time. |

That's fair. But you got there and found that it
wasn't, correct? . |

Correct.

So naturally you left, didn't yoﬁ?

No, sir. I went to the -- um -- side away from

where that was operating and spoke to the owner's

wife.
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' After you took the names of the investigators?

Absolutely not.

When did you take the names of the investigators?
Um -- I take objection to the format of that.
What objection do you take?

That I went and took names.

That's clearly my meaning. You did that, didn't

you?

Um —-- I wrote down a name —-

.Why?

—— after -- after an inspector from behind the bar

rurned around and said, "Hello, Representative
Eaton. How are you?" And put his hand out to

shake, and I shook his hand. Someone I've never

‘met before, and I was taken aback as to anyone

knowing who I was dufing those circumstances. And
he introduced himself, and I recognized him from
something that.I'd seen prior and wrote down the
name to refer that to Commissioner Bodi to
corroborate sdmething we discussed previously.

Mr. Eaton, as a housekeeping matter, it's often

been pointed out to me indelicately that I tend to

. speak quickly and tend'te interrupt people. That
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is not my.intéﬁtion. Whatever else my intention
may be, it is not to interrupt you. I did. If I
do it again; if 'you just put your hand up. My
intention is to let you speak completely before I
present the next guestion.

I'm in the political arena. I'm very used to
that.

All right, sir. In addition to the fact that you
knew Randy Filiault as a friend, you also knew him

as a Keene politician, correct?

Known him as a Keene City Councilor and as the

host of a political television program that T

frequent.

When you say you frequent, you mean you have been

interviewed on it more than once?

Yes.

-

The statement that you reviewed‘the other day
taken by the Attorney General's Office was given

to you —-- was taken from you on February 1lst of

this year, was it not?

I'11 take your word.

Mr. Eaton, I know that I'm going to be examining

you with respect to this statement.
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Okay.

It is not my inténtion to do it without your

having it.

Thank you.

I do not have copies for the Governor and

Council. I don't anticipate that it will Dbe

6ffered into evidence. I'll leave that to the
State, but what I'm going to do is to give you the

statement tHat I believe commences On page 325.

and, to the best of my knowledge, it ends on page

361. If at any time I'm asking you to look at

this, my intention is to give you full opportunity
to look. Once again, I know my habits. If I
interrupt, I'd like you to just tell me to wait.
Thank you.

vou're welcome. Although I suspect it will not be
offered, for purposes of record Contrbl I've
marked it as Bodi ¢ for ID. Mr. Eaton, I think it
would be best if I Jjust sipped on my soda for a
moment apd have you look at this So you can assure
youréelf’that T have done what I set out’ to do,
which is to give you a full copy of what I

understand your statement to be. So take your

Mekula Reporting Services, LLC (603) 934—4140




/

e

———

10

11

12

13

14

15

16

17

18

19

.20

21

22

23

time.

(The witness reviews thé exhibit.)
It appears to be what I'm seeing.
Thank you, sir. I will also alert you to the fact
that you may well answer questions that are beyond
the scope of wﬁat I may ask, and that may be a
cause for me to look through my questions,'pause a
moment and not repeat myself if I can avoid it.
Certainly.
That will be ﬁhe explanation for my silence or any
interruption, okay?

Certainly.

In retrospect, Representative Eaton, having been

at the Railroad Tévern on what we'll say

December 14th, haviné gone in, having seen that
there was a search warrant in process, have you
second-guessed your judgment about the prudence of
staying there at that time?

No, sir. |

Tell us why it is that you in fact stayed there at
that time? |

T waé talking to the owner's wife. The officers,

appeared to be in completion of what they were

182
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doing. The officer had made an effort to
introduce himself to me. Um —- and after that I
still stepped away from what they were doing. The
facility was open to the public. I believe there
were a couple of members of the public still in
the establishment. Um —= T saw no interference in
any way, shape oOr form.

You didn't?

Correct.

Could you imagine someone else possibly seeing the
situation as indicating interference?

I don't think so. Um -- I steered clear of
whatever they were doing.

Ig it true that when you went inté_the tavern on

December 14th, that even before that date you had

'personally formed an opinion that Mr. Filiaﬁlt was

the subject 6f harassment on the part of the State
Liquor Enforcement peopie?

T think that's a fair statement.

What had ;aused you to come to that conélusion?

I can't help you with aates aﬁd times, but
probably six months prior —- um -- Mr. Filiault.

had asked me to stop by the tavern to look at a
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vidéotape £ﬁat'he had that showed two enﬁorcement
officers enter the establishment -- um -- in --
for lack of a better term, in pseudo-SWAT gear,
enter onto thé~dance floor and stand there with
their arms crossed, glaring at the crowd.

And as I watched the videotape people
dissipated from the dance floor and dissipated
from the tavern as a whole, and when the facility
was essentially empty they smiled and walked out
the door. Mr. Filiault had made representations
of other situations that T'd be hard-pressed to
recall at this point of a similar nature.

And it was your view that, rightly or wrongly,
Mr. Filiault was at least sincere in conveying to
you his opinion that he was being targeted}
corfect?

Yes, sir.

And it would bevfair to say that.at some point,

among other things that you brought to

" Commissioner Bodi's attention following the 14th,

was the fact that you had in fact seen the

investigators there on the 14th before in a

videotape, correct?
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One of the investigators.

Do you remember the name, sSir?

T don't. It starts with F. Fossell. Fussell.
Fussell.

Something along that line.

Thank you. Apart from Mr. Filiault's conclusion
that he was the target of special attention, did
you also form an independent view that he was the
target of harassment and. special attention?

I'm not sure. I'd gotten phone calls —— um -—-
over the past couplé of years from multiple
licensees stating different events, their opinion
of what they felt were heavy—haﬁded actions —-- um
-- 1in a cgmulativevtotal basis. I think I formed

an opinion that that could be occurring.

0. And, in fact, it would be fair to say, baséd upon

your statements to the Attorney General's Office,

that when you went in there on the 14th you had

‘already had past experience of other establishment

owners around the state complaining to you about
heavy-handed enforcement, correct?

That is correct.

You indicated that'you had recollected seeing in a .

185

Mekulé Reporting Services, LLC (603) 934-4140




186

10

11

S 12

13

14

15

16

17

18

19

20

21

22

23

prior video this Mr. Fussell in what I think you
described as SWAT-like clothes.

Um-hum.

The events we're talking about, according to
December 14th, how long before December 14th had
you seen that video?

Agéin, I'm —--

Your best estimate.

-— giving you a wild guess. Probably about six |

months.

and it would be fair to say that when you saw that

video, you were very upset by it, correct?

I don't think I was very upset. I was distressed,

but I found it tb be bizarre.

L,ook at me for a second. I'm going to ask you a-

Mquestidn that appears to contradict your answer.

T'm not suggesting you're misleading.

Umjhum.

I'm merely‘trying to get a record straight, okay.

Absolutely.

That's it. Do you recollect telling the Attorney

Ceneral's Office that you were stunned and

disﬁressed?
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187 .

2. I think stunned and distressed is probably proper.

Q.

Okay, sir. If you want to double-check the
accuracy of the citation, 1'11 give you all the
time you need, Mr. Eaton. You would be looking at
page nine at the top, page 333 at the bottom, and
I was referring to that full first paragraph about

two inches in depth.

So the terminology would be stunned and
dumbfounded.

And it would be fair to say that among other
things that you stated to the Attorney General at
that time —- look at line six, sir -- that one

evening Randy asked you to come behind the bar to

- look at his video, and it was a video of two

officers in their juﬁpsuit gear or whatever it is
they use,-sﬁanding on thé dance floornwith\their
arms crossed, glaring at customers‘that weie on
the dance floor, and he showed me the time lapse
that they stood there for probably half an hoﬁf
roughly until the place was cleared out, and they
grinned and walked out the door, and. I was just,a

little stunned and dumbfoundedl Is that a fair

reading?
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Yes, sir.
So it would be féir to say then, would it not,
that when you went there on the 14th you would
have gone with a fixed view that in the past your
friend, Mr. Filiault, had in fact been victimized
and harassed at least with two people looking like

SWAT officers standing there clearing the place

out, correct?
No, sir.
No.

No.

You had forgotten the video incident when you went
there on the 14th of December?

No, I héd not forgotten that, but the simple/fact
is is the incident related here appeared to be an
entry and an action and an exit. A search warrant
is a differeﬁt animal, and I wéuld have no ‘idea
what had occurred to preempt that seérch warrant
-- um -- whether it's.legitiﬁate, nbt légitimate.
I think I've misled you.

Okay.

$~think my intention was to say to you that before

you went to the tavern OnR the 14th of December ybu
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had had a past significant experience in observing
Mr. Filiault prove to you that there had been in
your mind improper conduct by enforcement agents,
correct?’

That's a fair statement.

Thank you. And it would also be fair to say that
while you viewed the videotape that night no
record was ever kept of that videotape, correct?
Which night? -

I'm sorry. When you viewed the videotape of the
officers standing on the floor and remarked to
Commissioner Bodi about it, you had learned that
no record had beén kepﬁ of that wvideotape,
correct?

That is correct.

Would it be fair to say -- I'm looking, sir, at

page 15 near the bottom if" you need to reference

it -- that Mr. Filiault had stated to you that he
had had multiple encounters with enforéement
authorities from the Liquor Commiésion that he
thought were bégus? Last two lines, sir.

Yes, sir.

Would it be fair to say that following your
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experience at the Railroad Tavern on the 14th that
you had phone contact with Mark Bodi?

Yes, sir.

Sitting here today, do you recollect whether you
initiated it or he did? |

I don't recall. I believe it was the morning
after, but I don't recall.

I accept it may have been the morning after. My
question is do you recollect who initiated it,
sir?

I don't recall.

Do‘you recollect being asked by the Attorney
General what the content was of your phéne call
with Commissioner Bodi on the 14th or 15th? I
would invite your attention again, sir, to the
middle of page 18. |

Yes, sir. : -

Mr; Eaton, if you would look at me for a QOént.
Um~-hum. | |

Would yéu agree with me that your memory of what

you told the Attorney General was sharper on

 February 1st than it would be here today on

September 20th?
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Substantially.

So if I were to ask you your best recollection of
what was said, would it be fair to say that that

recollection would probably be aided by looking at

the content of page 187

Absolutely.

Then I'm going to do just that. If you feel
that's the best way to express it, I'm going to
ask you, sir, if you would, when asked by the

Attorney General the following question, please

tell me your answer. Please stop. Listen. I'm

going to read the question. "As a result of that

second phonerpall from Randy telling you about the

search warrant, the second search warrant, do you
have any contact with anyone at the bufeau-o:
anyone at the Liguor Commission?" And your
answer, sir. Take your time. Read it clearly.
Out loud, please.

Do.yoﬁ want me to read thé answer to the question?
I do,.éxcept if yéu would look at me again.
Whatever else may‘be said, I'm not trying to bring

discomfort. If you want me to read it, I'd be

happy to.
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A(jw 1 A. No, no, no.
2 Q. Do you want tb read it?
3 A. "I had contact with Mark Bodi. I don't remember
4 which one of us éalled.- I think I probably called
5 him and said, 'Do you remember the committee
6 hearing?' I have to back up. During the
7 committee hearing on whether to keep Enforcement
8 to Safety or Enforcement Mark was at the witness
9 table;with Chief Edwards, and I brought up what I
; 10 had seen on videotape of two officers standing,
11 .Aciearing the dance flodr, aﬁd Chief Edwafds\said
K;) 12 | it wasn't true, and I certainl? didn't have any
13 copy to validate it. I called Mark and said, 'If
14 there's a problem,' because Mark aﬁd I talked |
15 o 'prior, if he wanted to start finding out some of
16 the baselines of what he heard during the
17 ' hearings, called and said, 'I dén't know i1f this
18 is true, but supposedly a warrant.was served, “but
19 the officer went beyond the scope of thé
20 warrant.' It is apparently the officer that I met
21 the other night who isvaléo the officér that was
<:> 22 in the videotape that I described in committee
o 23 | meeting, and if that is the case, we have a
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{i} 1 | problem."
2 0. So if Commissioner Bodi were to testify that among
3 the things you said to him was that it was your
4 ‘opinion that the officers went beyond the scope of
5 the warrant, that would be true?

6 A. Um -- would you restate that, please?

7 Q. Yes. I'm saying if Commissioner Bodi were to
8 ' testify that in his conversation with you one of
9 the things that you said was that the officer went
10| beyond the scope of the warrant, then his
11 A testimony would be consistent with your memory,
@
e 12| correct?

13| A, Close. T think I said that I had been told by the

14 tavern owner that the officers went beyond the

15 scope of the warrant.

16 0. Did you explain'to Commissioher Bodi that you had
17 | been é police officer?

18| A. Um -- I don't think so, but I believe the
19 Commissioner's fully aware of that. |
20 Q. When were you a police officer?
21| A. T started in 1974, I think.
<:> 22 0. How long did ybu remain, sir?

23 A. 1990.
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(ﬂ) 1 0. 1Is that a military service ribbon?
2 A. No, sir.
3 Q. The reason I ask is '74 rings a bell with me

4 personally. I told you I'd go through and strike

5 off questions. I'm trying to expedite it.

6 A. That's okay.

) Q0. I'm going to revisit a gquestion I asked you before
8 given the history that you've given here these
9 last several minutes. Did it occur to you at any
10 time as a seasoned and long-term legislator and
11 past policeman that the young police officers who
Q) o |
M 12 were there that night might have considered your
13 presence to be intimidating to them?

14 A. No, sir, I don't.

15 0. So if you did not consider it intimidating that.

16 evening, there essentially would be nothing that
17 would restrain you from doing it again in similar
18 circumstances, correct?

19 A. Correct.

20| Q. When you called and spoké with Commissioner.Bodi,
21 do I'understaﬁd that in fact you called --

»<:> 22 correction -- that you had twb conversations with °
23. Commissionef Bodi?
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I pelieve so. There may have been more -—-- um ==

but I don't recall.

As a result of those conversations, did.you make
it plain to Commissioner Bodi that you believed
his people were overreaching?

No, sir, I had no reason to know one way oOr the

other.

Did you tell him that this was payback by Eddie

Edwards?

T don't recall making that statement, but it's a
long time ago.

Is it consistent with something you think you
might have said that‘evening?

I - I think it was morning, aﬁd I don't think
'so. I thought I was doing Mark a favor by giving
him a heads up that if the information that had
been given to me were correct, and fhe officefs
had gone beyond the scope of fhe warrant, that he
should have concerns and look into 1it.

Do I understand you to say fhat in your Jjudgment

being at the bar on the 14th and making the

195

reports you did 1s seen by you as doing a favor to

the Ligquor Commission?
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Nb, sir. i think we're getting separate calls and
separate dates intertwined hefe.

We got the calls. We got the dates. The
composite of it. Do you see yourself in making
these contacts and remaining there at the Raillroad
Tavern on the 14th as somehow oOr other doing a
favor to the Liquor'Commission?

I don't know if I can answer that in any way,

shape or fashion.

Do you see it as a service to the State of New
Hampshire?

T think with the phone call that I received from
Mr. Filiault post search warrant that giving the
Commissioner a heads up of an allegation of

officers going beyond the scope of a search

‘warrant, I absolutely considered that a favor.

Do you consider that a service to the State of New

'Hampshire?

I'm not even sure how to answer -that.

Would it be fair to say that after you had your
conversations with Commissioner Bodi yéu came away
from those coﬁversétions believing that Mark Bodi

would look into the situations that you were
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describing to him?
I think that's a fair assessment.
Was there some other conversation that you had ét
some point in which Mark Bodi said that camera
equipment would be returned?
At some point the Commissioner called and said the
camera equipment would be returned.
I'm not sure of its significance, but on the 14th
you were actually accompanied to the tavern by

another State Representative, were you not?

Yes.

Who, sir?

Representative Gus Lerandeau of Swanzey.

T want to alert you, Representative Eaton, that
I'm looking:at page 27. I;ll give you'a chance to
review 1t, but“I will tell you that my intention
is to ask you questions beginning with the jirst
question apparently preseﬁted to you, "Where's
that meeting held?" And then I expect that you
should perhaps just‘rea& the fest of‘that
statement that you gave.

Yés, sir.

Okay, sir. The thrust of my question is this..

Mekula Reporting Services, LLC (603) 934-4140
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You recollecﬁﬁa personal meeting at Commissioner
Bodi‘g office?

Yes, sir.

In Concord?

Yes, sir.

At the Commission headgquarters?

Yes, sir.

In'company‘with Mr. Filiault?

And Representative Lerandeau as well.

Any other person there, sir?

No, sir.

You were asked if you recalled the date of the
meeting, and ybu did not remember as of

February 1st, 2010. Is that correct?

"That is correct.

But you're assuming 1t was sometime in this time

frame of December 14, 15th, 16th?

"I don't know what the dates are, but sure.

Around the ﬁime of the search warrant?

Sometiﬁé post that, yes.

Thank you; I think you indicated at one point
that while you didn't know the date, you believed

it was within .two weeks of the search warrant

198
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event, correct?
That is correct.
all right, sir. The Commissioner calléd you to
set up that meeting?
Yes, sir.
Andryou were asked if you were surprised by that,
and you responded no?

Correct.

And tell us why you were not surprised by that.

In prior conversations with the Commissioner -— um
—— he had stated that he was aware there were
compléints from licensees about enforcement -- uﬁ
-— that he w%s trying to4meet with licensees and
said that he had already visited different
establishments, I believe, Jjust talking with
people. I don't even know if they identified
themself. And that I had discussed the complaints
of Mr. Filiault plus, I believe, cher licensees
with him prior, and he said he would like to go
sit and talk with those people at some point.‘

Now, at some juncture would it be fair to say that
if Attdrney General Young stated to you in the

form of a question, "Because he's starting to be
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more responsive to issues.”" I'm going to wait
~until you find that, sir.
A. That's —- yep, 1 see it.
0. And how did you respond at that time to Attorney
General Young? |
A. "Because he said forAsix months that he wanted to
,sit down and talk to peoplé, find out what the
problems are with Liguor Enforcemént and what is
going on. He sald he's tryihg to get
Enforcement's feputation back in place to
alleviate problems."
Q0. Are you familiaf with Senate Bill 1817
A; Um -- it rings a bell, but if you'd refresh me,
I'd be appreciative.
Q. Are you familiar with a proffer made by
Commissioner Bodi called, "The Ligquor Commission
_ModerniZation Act"?

A. I do recall, yeah.

Q0. Are you familiar with legislation that wound its
way thfough the New Hampshire House and Senate
that would transfer the Enforcement Division of

the Liguor Commission to the Department of Safety?

A. Yes, sir.

200
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Were you associated in any way with advocating
that change?

I guess I would like a clarification on

advocating. Um -- was I the sponsor of it? No.
Was it put into the House Trailer Bill, which I
believe is House Bill 27 Yes. Did I suppoit that
concept? Yes.

House Bill 2. To an outsider, is that what I
would call a reconciliation bill?

I think\that's a fair assessment. House Bill 1 is
the numbers, and House Bill 2 is the mechanics.

Did you have any role at all in negotiating the

‘content of the final version of House Bill 27

In -- yes.

Were you a conferee?

‘I guess that's where I was hesitating. I had a

role in both the House version of putting it

together, and then on the reconciliation of the

conference committee, yes, I was a conferee.
As a legislative leader, did you make inquiry
throughout the 'state to see if there were interest

N

groups that disfavored the transfer of Enforcement

from Liguor to Safety?
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T don't know that I made inquiries. I certainly
talked to different people within the hallways.
Which trade organizations in the state do you

recollect favored the transfer of Enforcement from

‘Liquor to Safety?

T honestly don't recall: You're in the middle of
the whole budgét process, and there's a multitude
of organizations as well as State agencies — um
- and other agencies that all had varying
opinions.

Do you recollect, and can you name a single agency
or a single trade group that favored transfer of
Fnforcement from Liquor to Safety?

Sitting here right now -— um == no. I think that
the Department of Saféty did favor it ét one
point.- There were some law enforcement agencies 1
got phone calls from supporting and opposing.
Bofh. and trade organizations, 1 don't recall.

Do you have a éersonal view.as to whether éf not
the;e was anyone in the.House or Senate who was
the most zealous advocate of the transfer other
than you, sir?

Um -- within both chambers --
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Yes, sir.
—— I think yes.
Who?
Um -- Representative Rip Holden. I think
Representative Pantelakos, Representative
Shurtleff. There are others I can't think of off
the top of my head.
When you were sitting in Mark Bodi's office with
Raﬁdy Filiault -- Filiault, would you please
describe to the.éovernor an& the Council your
observation of his general demeénor?
Of whose general demeanor?

Mr. Filiault, sir.

-Emotionally distraught.

To the point of choking back tears?

That's accurate.

Mr. Eaton, if you can look at me for a second.
Once again, it's page 33, sir.v I'm géing to say
it's'just about dead center of the middle of the
page, and I'm going to withdraw that question so I
can preéent it ﬁo you more systematicall?.

Certainly.

I think what I'm going to do is just back off and
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have you read that so you know what's there. The
whole of it, sir.

The top of the page?

Yes, sir.

Um --

And just look up when you finish. There's no

hurry.

If I may, can I start on the third line with --

Sir, wherever you want.

Okay. "So going back to the meeting now." This
would be —— um =-- um -- Mr. Tracy asking the
question. "So going back to the meeting now, what

happened within two weeks of" --

Excuse me, Mr. ﬁaton. I have antenna. I sense an
objection coming. Listen to my duestion.

sure.

Read it to youiself,

I'm sorry.

My fault. You did what I asked you to do.

" (The witness reads the document to

himself.)

Yes, sir.

Does reading the page assist you in recollecting
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what Mark Bodi's demeanor was during the course of
that meeting?

Yes.

What was his demeanor, sir?

Calm, matter of fact.A

éusinesslike?

Empathetic. Businesslike.

And, once again, Mr. Filiault's demeanor?

Um ——.I think, as I said, emotionally distraught.
Do you see yourself as a person in the role of
legislator where if something doesn't go your way,
you will use your authoriéy and power to punish
people? |

No, sir.

‘Do you use your authority and power to perhaps

affect .the finances and budget of their

departments?

.. It's an interesting question, and you sit’on the

Finance Committee, and you certainly have an
effeét on almost every aspect of the budget. Um
-- if you're talking about Qhat you believe to be
good administration,. absolutely. If you're

talking about persecution, &bsolutely not.
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Yes, I;m talking about personai rancor. If a
person crosseé you, will you take it out on them
in their budget?

No, sir. And I think that that would be very
difficult for almost anyone to do. The Finance
Committee is made of-25 people. You're one of 25
votes.

Are you really? "So you are co-equal in the
Legislature with all the other legislators?

You have 400 people who are elected equally, and

there are titles put forth -- um -- but you're one

of 400 opinions. Do I have an ability‘on the

floor of the House to -- um —= help some
direction? Certainly. Do I have an ability in
the committee to help some direction? Yes. Do I
lose? .Yes.

But you're the go-to guy to‘fix-things, aren't
you? |

I've heard that.

You've heard it? Whom have you heard it from?

Um —-- from members of the opposite party. From

. the Chair of the Finance Committee. From staff

members. From department heads. From
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Commissioners.
Have you stated it yourself?

Probably.

Would it be fair to say that you stated it in page

36 of your statement on February 1lst, 20107

Yes.
I think your quote was, "I fix stuff." Correct?
Um -- taken out of context in the final line, yes.

But it's not out of context to say that you fix
stuff, is it?

No.

Which would give you somewhat more power than the

other 400 and something members of the

Legislature, correct?

In the formulation of_the budget, yes.

Is it your view that there are people who perceive
you as being willing to exerciée a vendetta
against somebody and take out your disagreements
with them in the budget process?

No.

Yéu're not seen that way?

No, sir.

And you have never given anybody any cause to
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believe thét, correct?

No, sir.

Once again, I'm going to tell you that I'd be
happy to show you this, but I intend to read a
small part of it. If it's unfair in YOur
judgment, just whistle. Do you recollect --

MS. RICE: Can I have the number,
please?

MR. MCLAUGHLIN: Yes. It's an article
from the "Union Leader" that 1 thought I'd sent
you, but perhaps not.

MS. RICE: I don't have it. Can I see a
copy of 1it? |

MR. MCLAUGHLIN: Okay. Just give me a

second, and let me look at the ID number. Just a

second.

MS. RICE: FF.

' MR. MCLAUGHLIN: FF.

MS. RICE: FF for ID.

MR. MCLAUGHLIN: FF ‘for ID, please,
Charlene.

MS. RICE: Oh, we do have it.

MR. MCLAUGHLIN: Okay.
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MS. RICE: Okay.
BY MR. MCLAUGHLIN:

0. Thanks to Attorney Rice, I have a copy for you.

A. Thank you.

MR. MCLAUGHLIN: Counsel, the ordinary
protocol is for me to ask permission to approach a
witness. Do you want me to do that?

MR. PERRAULT: Sure.

MR. MCLAUGHLIN: Okay.

BY MR. MCLAUGHLIN:

0. I'm asking you to take a look at a "Union Leader"
article, Mr. Eaton, that at this point is marked
FF for ID and ask if you have ever seen that
article before.

A. I believe I have.

Q. Take a look at any part you wént for as long as
you want, and then please go to the last two
paragraphs. )

A. Yes, sir.

Q. The secondAto the last paragraph, beginning with
the phrase, "That was the tone."

A. Um—hum.

Q. Please read it. Do you understand it?
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Yes, sir.
Is that a fair representation of what yoﬁ said?
Yes, it is.
Would you please read it.

"That was the tone and tenor and content of the
conversation pure and simple, said Eaton, adding
that pressurihg department heads is neither my

style nor how I operate.”

And .thenn it would be fair to say that you went on

in the last paragraph that you are reported to
have stated, "Eaton said he thought I was doing
him a favor by ietting him know that there might
be a fire starting." Correct?

I think that reflects what I previously stated to
you. |
What is ﬁhat fire, sir?

That if the enforcement officers had gone beyond
the scope of the warrant, there is risk of.
liability t& proﬁably Mr. Bodi and the.State of
New Hampshire. |

And whatever else mayvbe said, it would be fair to
say that you did say that, those words or

substantlally similar to that, to Mark Bodl when
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you met with him, correct? That there could be a

fire started.

I don't know if I said those words to Mr. Bodi. I
don't -- it's very possible. I don't know.

Well, did you, in your judgment, let Mark Bodi
know that there might be a fire starting?

I think that was the context of the phone call --

um -- when I advised him that the allegation had

been made that the officers mayvhave gone beyond
the scope of the warrant. That could be a fire
starting.. He might want to look into it.

I want to present the question to you again, sir.
I'm sure I understand your answer. Are you saying
that if a person in the position of a department

head disagrees with you on a matter of importance,

“that you have never threatened that/department

‘head and essentially said you'll get even with

him?

I believé that's a fair statement.

Have you ever said to anybody £hat essentially if
yoﬁ don't do what I want, I'll punish you, and
I'1l punish your department?

No, sir.
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Mr.'Eaton, I know that this isn't pleasant, so I
do thank you for sitting there and listeniﬁg to my
questions. I hope you have a safe trip this
afternoon. I'm sure that counsel will inquire.

Thank you.

CROSS-EXAMINATION

BY MS. RICE:

Q.

Good afternoon, Representative Eaton. I have just
a couple of qguestions for you. There has been
testimony that your calls to Commissioner Bodi

on -- after each of the search warrants, he
characterized them as hysterical. Would you
characterize your calls to Commissioner Bodi as
hysterical?

I'd characterize them as anything but. .They weré
very, very calm and‘very matter pf fact. Um --
calling to do a favor to say here's a heads up.
You may have a fire starting that there is an
allegation, and I don't know the facts of it, but
an allegation that your officers went beyond the
scope of a search warrant, and you might want to
look into it -- um —-- in a very casual manner but

factual manner, and the Commissioner showed

Mekula Reporting Services, LLC (603) 934-4140




10

11

12

13

14}

15

16

17

18

19
20
21
22

23

véppreciation. In fact, he said, "How do I find

out about it?" And I said, "I don't know the
details. The bar owner would. You may want to
chtact him."

So you suggested that Commissibner Bodi look into

it. Do an investigation on his own; is that

correct?

Correct.

And in that call to Commissioner Bodi, I believe
you said that you didn't say the search Warrant’——
the scbpe of the search warrant was exceeded. Am
I correct in you're saying -- that you said I've

been told that the scope of the search warrant was

exceeded?

Thét is correct.

Did you ask Commissioner Bodi to get the -- at any

point did you ask Commissioner Bodi £o get the

recording equipment back to Randy Filiault?

Never.

Did you discuss the recording equipment with him?

No, I think the only -- well, the only discussion
J

was that a search Warrant - what I had been told

is a search warrant —-- subsequent search warrant

213
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/

had been served. Recording equipment had been
seized along with some tapes or CDs or some sort

of recording devices and that in the process of

. serving that search warrant the officers may have

gone beyond the scope of the warrant seizing items
that were not specified in the warrant.

Did you raise any concerns about the conduct of
the officers who were at the bar on the nigﬁt that

you went to the bar and saw the search warrant
being executed?

No.

Did you see any reason to bring any complaints

about theilr conduct?
No, they seemed to be very profeésional. I was

just -- I was taken aback that someone whom I've

never met knew me, knew who I was by name and by

title.

Okay. There was some questions about your

.oversight of the budget. There are three

different divisions of the Finance-Committee,

aren't there?

Yes, there are.

And are you on a particular one of those
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divisions?

I'm on Division Two.

And which -- do you know which division handles
the Ligquor Commission's budget?

That would be Division One.

So that's not the one that you are on?

That's correct.

Okay. There were two phone calls that you made.
You seem to recollect that you called Commissioner
Bodi twice, correct?

I believe so.

And your reason for calling the first time was

what?

That I recégniZed an‘officer that I had préviously
described to him — o£ described to him seeing
that officer in a videotape previously.

So at that point you weren't making a complaint to

Commissioner Bodi; is that correct?

Correct.

So it was the second phone call after the second

search warrant where you said you may have

problems if your officers exceeded the scope of

the warrant.
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And that's correct.

All right.

MS. RICE: I have no further questions.

Thank you.

THE WITNESS: Thank you.

GOVERNOR LYNCH: Thank you. Any
redire;t?

MR. MCLAUGHLIN: If you just give me one
moment, Judge. I'm going to repeatedly call you

Judge.

COUNCILOR WIECZOREK: Your Excellency is
all right.

MR. MCLAUGHLIN: Governor, thank you very
much. No redirect. Thank you very much,
Mr. Eaton.

THE WITNESS: This goes to?

(The witness hands documents to Attorney
Rice.)

MS. RICE: Thank you.

GOVERNOR LYNCH: Thank you, Mr. Eafon.
Oh, I'm sorry. Representative Eaton, can you come

back here just for a moment. Anybody’here from

the Executive Council have questions for

- Mekula Reporting Services, LLC {603) 934-4140
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Mr. Eaton?

COUNCILOR HOLLINGWORTH: If I could just
have a moment, Governor.

(There is a pause in the proceedings.)

COUNCILOR HOLLINGWORTH: Yes, I do,
Governor.

GOVERNOR LYNCH: . Go ahead.

COUNCILOR HOLLINGWORTH: The meeting of
the delegation, at what location to the tavern is
it at?

THE WITNESS: Um —-- the meeting of the
delegation is at the county courthouse, énd the —--
which is juét off Central Square in Keene, and the
tavern-is located justvoff of Maiﬁ Street, aﬁd I'm
guessing -- um —- three blocks away.

COUNCILOR HOLLINGWORTH: And was it your
practice to go to the -- to that tavern'aftér most
of youf delegation meetings that were held in that
location?

THE WITNESS:‘ It's been a practice of
several others to go to a variety of
establishmehts -— um —-—- for a drink, a coffee.

Sometimes it's Dunkin' Donuts. Sometimes it was
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tﬁé‘tavern. Other times it was -- um —— another
restaurant tavern on Main Street and Margaritas
and -- a variety. We went .around.

COUNCILOR HOLLINGWORTH: Now, you said
you received a text message. Text message that
there was a certain warrant in progress.

THE WITNESS: Correct.

COUNCILOR HOLLINGWORTH: 'And‘that was at

wﬁat time?

THE WITNESS: I believe seven o'clock or

just before.

COUNCILOR HOLLINGWORTH: And you were at .

§

the meeting at that time?

THE WITNESS: Coirect,

COUNCILOR HOLLINGWORTH: And you —- you
went to the tavern at what time?

THE WITNESS: I believe around nine_br

9:15.

COUNCILOR HOLLINGWORTH: Representative

Eaton, the —-- you said that you were taken aback

that somebody knew you and knew you by title. You

having been in politics for quite a few years, I

find that that wouldn't be quite something
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by that. Was there a particular reason why you

thought that was étrange?

THE WITNESS: If it was anyone inside the
tavefn in Keene, it wouldn't have fazed me in the
least. It was a enforcement officer for the
Liquor Commission who I have never met before in
my life. And why he would know who I am is still

beyond me.

. COUNCILOR HOLLINGWORTH: I guess that's

all for now.

GOVERNOR LYNCH: Yes, Councilor

Wieczorek.

COUNCILOR WIECZOREK; Representative, a
couple of questions. One, -regarding your
récording equipment. I want to get that straight

so that I understand that. Did.you say you never

requested that the recording egquipment be

reﬁurned -= ,
" THE WITNESS: Never.

COUNCILOR WIECZOREK: ~-- to the tavern?

You never did.

THE WITNESS: Never.

219
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COUNCILOR WIECZOREK: Um-hum. Did you
eﬁer maké a statement to anybody that if Eddie
Edwards were to be relieved of his
responsibilities, that everything would go away?
THE WITNESS: I made a statement that was
a repetition of what someone else said to me,
which I had —- um -- gonna guess at a gathering of
licensees and various people stating problems thaé
had occurred —-- um -- their concerns, and someone
at that meeting said there was no problem at the
Liquor Commission that couldn't be solved without
the removal of Director Edwards -- Chief Edwards,
énd —- um —-- that would be the way that that was
phrased; that that was a comment made to me.
COUNCILOR WIEQZOREK:I So you're not the
originator of the statement. You just repeated
it.
THE WITNESS: Correct.‘
COUNCILOR WIECZOREK: Okay. Thank you.
GOVERNOR LYNCH: Any further_questions?
COUNCILOR HOLLINGWORTH: I do,AGovernor.
GOVERNOR LYNCH: Okay. | :

COUNCILOR HOLLINGWORTH: You said that

220
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two individuéls —-- inspectors had came in from the
prior events that you had seen in the videotape
with the jumpsuits on and their arms crossed and
stood on the dance floor. While you didn't have
the tape for identification, is there any
witnesses that were there or that could verify
that that actually happened?

THE WITNESS: That would be the owner of
the establishment, his wife -- um -- multiple
émployees of the establishment and probably
multiple patrons of the establishment.

COUNCILOR HOLLINGWORTH:/ That's it.

GOVERNORALYNCHQ Any further questions?
Again, thank you very much, Représentative Eaton.

THE WITNESS: Thank you, Governor.

Excuse me. Sorry.

!

GOVERNOR LYNCH: So, Attorney Rice, do
you want to continue your questioning of Mark Bodi
at this point?

"MS. RICE: We can do that if that's what

the Council and the Governor would like to do,

‘sure. She may need a break.

GOVERNOR LYNCH: ©Oh, I'm sorry. ‘Should
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we take a -- do you need a break?

(The court reporter answers off the

record. )

1

GOVERNOR LYNCH: Why don't we take a
quick five-minute break.

(The proceedings were recessed at

2:23 p.m.)

(The proceedings reconvene on the record
P!
at 2:30 p.m.)

GOVERNOR LYNCH: All right. Why don't we
get.started again if we could. ACould/we get
everybody sitting down, please,_ We're going to -
get started again. I think we'll try to end close
to three, but if you're in the middle of important
questiohing or if you're getting close to
finishing up, we certainly can go a little bit
longer, but we're committed to try to get |
everybody out by three. So if it's 3:15, that's
probably bkay, but you ought to probably just look
at where you are in your questioning to determine
what a good stopping point.would be near three

o'clock.

MS. CUSACK: Thank yéu, Governor.

Mekula Reporting Services, LLC (603) 934-4140
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(Commissioner Bodi resumes the witness

stand.)

(Direct examination of the witness

continues.)

DIRECT EXAMINATION

BY MS. CUSACK:

Good afternoon, Mr. Bodi.

Good afternoon.

And I would remind you that you are still under
oafh from this morning.

?hank you.

I want to start -- when we finished off this
morning we were talking about the execution of the
second warrant, so I want fo.bring you back to
that time. And you heard Representative Eaton
just testify that his second phone call to you was
to tell you that they -- the inveétigators

exceeded the scope of the warrant. Do you recall

that?

I do.

And when he told you that these investigators

" exceeded the scope of the warrant, what did you do

to look into what that warrant said?
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I spoke to the Chief.

Did you ask, sir, to see a copy of the warrant?

No, I did not.

Have you ever before sitting here today looked at
a copy of that warrant?
Before today?

Yes, sir.

Only through the documents that were provided but
not pfior to that discussion.
And so only through the documents that were

provided in this 4:1 Removal Petition?

That's correct.

Now, when you were made aware that there was this

allegation that the warrant was exceeded and that

yoﬁ didn't bother to look at the warrant, did you

ha&e a conversation, sir, with anyone other than
Chief Edwards about the propriety of exceeding the
scope of a warrant? | |

About the propriety of it?

What happens if éomeone exceeds the scope?

No, I did not.

So you didn't call legal counsel and ask their

advice on what happens when somebody exceeds the
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scope of a warrant?

No, I did not.

In fact --

If I -- if I might, just as a point of
clarification. I am not exactly sure during the
time frame, but there was a significant changeover
at the Attorney General's Office at that time, and
we would -- it was, I believe, after the fact that
we had a permanent attorney assigned to us, so-it
wasn't as if we had -- many years Suzan Lehmann
was our attorney. We had an in-house counsel who

had been transferred,_so we did not have an

. in-house counsel. And we had not -- even if one

was —-- had been appointed, which I don't think was

the case, but I'm not positive -- um —-— we didn't

_have an established relationship with anybody --

anyone in the office, but I did not do as you

.suggested.

Wéll, you said —- you mentioned the name Suzan
Lehmann, ;o you did -- you have had contact with
Assistant -- of Seﬁior Assistant Attorney General

Suzan Lehmann in the past.

I had.

R 225
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and, in fact, you had called her and sought her

counsel on other issues that -- that arose in your

tenure.

I had.

Aand, in fact, one of those issues was the
propriety of flying out to -- or flying frbm‘
California from Washington when you were traveling
for business, and someone elsé was paying the
airfare. Do you recall that?

I don't think that that's an accurate

characterization. I called her, as is my duty, to

clarify. I was attending, as my statutory

obligations require, a conference with the NABCA
that they would reimburse me for, and I asked.her
the ethical appropriatenébs of my traveling from
Ccalifornia -- from -- um -- I'm trying to think of
where it was held -- um -- Washington to

California and what would the ethical requirements

be with respect to that.

. So -— so you were able to reach out to Suzan

Lehmann in the past during your tenure prior to
this incident?

That's correct.
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You maigma decision that it was proper to call a
bar owner during the pendency of an investigation,
don't you?

Yes, I made that decision.

And you did that without reaching out to somebody
at the Attorney General's Office, including Suzan
Lehmann, to talk about the ethical appropriateness
of that.

Well, I can —- with respect to Suzan Lehmann, she
had called me and told me that she was no longer
working for us, so I couldn't call her. Um --
And when did she make that phone call to you?

It was early on in the -- after Mike Delaney.was

.appointed. Shortly thereafter she had advised us

that she was no longer assigned to the -- or
Soﬁetime after that fact that she was no longer
assigned té Liquor Commission.

Was it in December?

I‘can't recall.

You've reached out and talked to Glenn Perlow on
matters, Assistant Attorney General Glenn Perlow

at the Attorney General's Office, too, haven't

you?

227

Mekula Reporting .Services, LLC (603) 934-4140




10

11

.12

13

14

15

16

217

18

19

20

21

22

23

I had one conversation with him.
He was assigned to your Liquor Commission as the
Attorney General representing -— or the Assistant

Attorney General representing Liquor. That's

your --

He -- he was assigned. I don't_know whether he
was assigned at the time I received that phone
call. Um -- he may very well have been.

Needless to say, there were people that you could
have reached out to. You weren't alone, as you
say, in this fight.

Well, I.think in -- I felt I was alone. If you --
if you want to represent that I wasn't, then
that's fine.

Well, you couldn't reach out to Commissioner
Simard becausé he lackéd capacity. That's your
festimony, isn't it?

I didn't -- I didn't say he lacked'capacity, What
I indicated to you was that Commissioner Simard
did not have sufficient knowledge nor did he take
any interest in the matters of Enforcement. That
obinion was widely known, and the -- I also was

concerned about involving the Commissioner knowing

228
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“that he -- because there are only two of us, that

he might have to sit in administrative hearing, soO
it was best under the circumstances that I did not
confer with him substantively about the case.
Because you were willing to talk éubstantively
with the owner about the facts of this case during
a pending investigation.

I'm not sure I understand the guestion,

counselor. 1 didn't talk to him because 1 was
willing?

Right. You had.decided that it's okay for me to
talk to him. You shouldn't.l You shouldn't,
Commissioner Simard —-- um -- learn anything about

this because it's all on my shoulders.

That's not what I said. What I've conveyed and

what I want to convey to counsel is I wanted to

preserve the integrity of the process, A. And
that it wouldn't Dbe appropriate for two
Commissioners to be there because we only had
two. I advised Eddie Edwards that I was meetiﬁg
with him. And, secondly, again, with‘all due”
respect to Commissioner Simard, that he wasn't in

a capacity to assist me in other elements of the
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decision-making process such as who would I ask
him to call the Attorney General's Office.

Could I give this to Commissioner Simard and
say Commissioner Simard, can you relieve me of
this? I don't want to be involved. Wwill you
chase this down with the Attorney General's
Officé? I, frankly, didn't feel he had the
capacity to do that, so I'm just trying to be
honest and open here. That's all I'm trying to be
here.

I understand that,'sir, but we're not talking

t -- we haven't even gotten to the meeting that
you initiated. We're still talking about the
second warrant and the appropriateness of whether
they should have gone in and what the scope of

that warrant is, so I want to bring you back to

that time.

Okay.

Why was it, sir, appropriate for you to talk to

the licensee?

Why was 1t appropriate for me to talk to the

licensee? I was presented with a circumstance by

Representative Eaton that had représented a
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_continuing criticism of the Liguor Commission and

the Enforcement Division. In my view, it had
reached an apex where he asserted that the Liquor
Enforcement Division had broken the law. .I also
felt thét it would be appropriaté for me to hear
about the complaints of the licensee, not
necessarily review the facts of the case.

So I thought, given Representative's very
strong in&olvement in this, his very significant

interest in it, the fact that this had arisen,

that it would be appropriate for me, particularly

with the qnderstanding that there wasn't anyplace
to turn ——.else to turn, that I could meet with
them and better ascertain the nature of his
concerns, meaning Representative Eaton's, aé well
as the licensee's and determine if there was even
a modicum of credibility in some of these issues
with respect to Mr. Filiault..

Well, éir, you just talked about a modicum‘of
credibility, but you had done nothing tollook at
your side of the story. You only wanted to hear

the bar owner's side of the story. Isn't that

-~

true?
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No, éounselbr. We asked the Attorney General's
Office for help. Now, you know —-- you know, the
chief law enforcement of the Liquor Commission
told me that he reached out £o the Attorney
General's Office. I asked him what the heck did
he do, and he told me. Well, we went to the Keéne
Police. Because I knew Dan Eaton, and I knew his
behaviors. And then he told me he called the
Attorney General's Office, and he told me what the
heck he said. And you know what? That sent a
message to me. So I did do something. I just --
I just -- we differ on that‘point, but I did do
something, and I thought it was significant,
whether you agree or not. I thought it was
significant.

All right. You said that the Chief called the
Attorney General's Office?

His office célled.

So if later testimony comes out that it was Major
Feyrer that called, it wasn't the Chief. You
didn't -- the ChiefAnever told you he called.

No. ©No, he didﬂ‘t.

Okay. So what does he tell you that Major Feyrer

232
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says to the AG's Office when he called?
What does he say to me -- I want to be sure I
understand you correctly, counselor —- about the

conversation with Todd Feyrer?

Yes.

"He said to me that he was the one who had

instructed Todd to call, and I thought that was
appropriate action. And that Todd had placed a
call, and he‘told me fhey said that they were too
busy to help.

Did he tell you —-

He went on to say -- may I continue?

Certainly.

He went on to say that he had instructed Major

Feyrer —— because I grilled him on that point, on
the point of 'the -- on the phone call. And he --

and -- um -- I said, "Are you sure you —- are you
/

sure he called?" And he said to me, "I was right
there." And he said\that -- um -- he said tha£ he
instructed him not to'teli 'em it was Dan Eaton.
And I said, "Why?" And he said, "Because i knew

they wouldn't do anything.”

You're telling this tribunal that you called for
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;f? -1 help because Dan Eaton was making allegations to
2 you about law enforcement. So you reached out --
3 your office reaches oﬁt for help from the AG's
4 Office with a public integrity complaint. That's
5 what you said in your opening, that we reached out
6 with a public integrity complainﬁ, but you never,
7 éir, even told the AG's Office the name of the
8 person that you're complaining.about, did you?
9 . I don't understand your question( counselor.

10 0. You just testified that Chief Edwards told you he

., 11

12 FEaton's name.

told Major Feyrer not to use Representative

13 A. Yes.

14 Q0. So you're reaching out for help to the AG's Office
15 and saying don't tell him who we're calling about,
16 but we've got a complaint.

17 A. I'm trying to stick with you, and I know this is

18 | an important section, SO I'm saying I didn't —=- I
19 didn't ask him who the Attorney General's Office
20 - that he called?
21 0. ©No, sir. That's not what I;m asking you.

-<:> 22 A. Okéy. 'Wéll, I'm just trying to answer your

o 23, questionucompletely and honestly.
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Okay.' The question is -- we'll break it down for
you. Major Feyrer calls someone at the AG's

Office --

Yes.

—— and is instructed by the Chief don't tell the
AG's Office who we're calling about.

Correct. With you so far.

And it's your earlier testimony that we reached

out to make a public integrity complaint. Is that

correct?

T -— I would agree with you if you say that's the

case.
You testified earlier that you reached out to make.
a public integrffy complaint. |

I don't have it‘ip front of me. If you want to
give it to me, I'll be happy to look at it.

Sir, you said that in your bpening. |

Okay. All I said was if yog Said‘that, I believe
you. |

So you called the Office of the Attorney General
making a publié integrity complaint, but you're:
unwilling to tell them who you're complaining h

about. That's what you want this tribunal to
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believe.

That's exactly what I want them to believe because

that's the fact, and that is the truth.

Now, you say —-
It wouldn't --

éo ahead.v

I+ wouldn't make a darn bit of difference. If

somebody is robbing a bank, you don't have to tell

them who it is. Somebody is robbing a bank. We
told fhem i£ was a public official, and then they
knew it was Dan Eaton. Excuse me.

But you have no idea —- you have no idea what
Major Feyrer expressed on that phone call, do you?
When yoﬁ -— when ybu say I have no idea, I did
have an idea. Did_I know specifically? No.

Did you even look into the allegations of what

actually happened so you knew that Major Feyrer

was saying X, Y, Z_all happened? Did you know
that, sir?

We have a chain of command; We have a chief. We
have trained law enforbement personnel, counselor,
who are eXtremely'wéli—versed in procedures, who

know how to conduct interviews, and they damn well

T . 236
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knéw how to ask for help. It was'a reasonable
assumption for me to believe if they're going to
call the Attorney General's Office, they're not
going to say.I want someone to hold my hand down
there. They needed help. And that's how I
perceived it, and that's how I acted on 1it.

And they had help down there, sir, didn't they?
With the Keene Police Department. There was an
independent observer there witnessing the search
warrant being executed.

I wouldn't call that independent, frankly.

Okay. There was the Keene Police Department. So
there's some corruption in the Keene‘Police
Department,'too, sir?

Well, if you would read the ‘investigative
documents, you will note that the -- that one of
the officers that were there at the scene at that
time received a telephone call from his supervisor
wanting to know what he was doing there,'whiéh is,
in my view, highly unusual that -- let me finish.
Highly unusual. So I consider the féct that this
gentlemén is a city councilor, and a search

warrant is being served.

Mekula Reporting Services, LLC- (603) 934-4140




O.

13

14

15

16
17
18
19
20

21

23

éémmiésioner - excuse.ﬁe; Representative
Eaton is called to the scene. While they're at
the scene with the Keene Police officers, who —-
um -- are there with a city councilor or soon to
be city councilor, there is a telephone call made
on his cell phone by the direct supervisor, who's
not even on duty, asking what his presence is
the:e. So I have nothing but respect for the
Keene Police Department, all right. The
responsibility in my view, and, again, I-—— you
know, this is my opinion. I just want to givé you
my opinion. That the Attorney General's Office
was asked for help, and that was the forbé and
factor in my making my decision.
And, sir, the events that you were just describing
about this Keene Police officer, that happened
wifh the first search warrant, did it not? :
I don't réca;l.
Would anything refresh your recollection?
You're probably correct. Yés, it was.
Okay. éo‘we're talking still about the second
warrant after you make this phone call to the AG's

Office, you know that the Keene Police Department
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are there, and I'm saying to you there's an
independent witness from the Keene Police

Department that sees what's going on.

Yes.

Okay.

Yes.

And that Keene -- you say that -- if I read the
transcripts of the Keene Polibe Department -- you

obviously have, so you know that that Keene Police

Department official said nothing was happening

inappropriately with the warrant that was executed

on day two. Doesn't it?

No, he did not say that.

He did not?

No, not to my knowledge. I thought -- I thought

_that he stated that he -- his supervisor called

him and asked -- asked what they were doing, and
he said we're assisting the department; I don't
think he offered a view as to the -- the -- um --
propriety or the extent of the second search
warrant, but I might be wrong.

If I may?

By all means.
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GOVERNOR LYNCH: Go ahead.

MR. MCLAUGHLIN: For the first time,
Governor, I want to interpose an objection. My
objectioﬁ is this. Apparently Commissioner Bodi
is about to be cross-examined on a report wriften
after the event by a Keene Police officer who says
something about what he may or may not have done,
used for the purpose of challenging Commissioner
Bodi's undersfanding of what the Keene Police
officer's presence/did or didn't reflect before
the report was written. I don't know how it's a
proper basis of cross—-examination. I don't
uhderstand the logic of tha£. That's - my concern.
and if I may}‘with due résﬁect, at the very least,
it would be hearsay because there is no
oppogtunity whatsoéver for me to cross—examine
that piece of paper that cgunéel is holding in her
left hand. |
GOVERNOR LYNCH: Have you seen —-

Attorney McLaughlin, have you seen this before

~

today?
MR. MCLAUGHLIN: I don't know.

MS. CUSACK: It's in the records that we
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sent to you.

MR. MCLAUGHLIN: Governor, the answer to
the queétion is if there's a Bate stamp number, I
can quickly find it. I just don't know.

MS. RICE: These are not Bate stamped.

MS. CUSACK: I can show it to you where

it is.

MR. MCLAUGHLIN: Yeah. Yeah.

MS. CUSACK: Is this'your book of
discovery?

-

'MR. MCLAUGHLIN: If you give me a second.

MS; CUSACK: If I might, just to respond .
while he's looking, I'm going to start with the
hearsay objection —— or my hearsay objectioﬁ
first. As counsel knows, this tribunal does not
apply the Rules of Evidence, so hearsay is an
objection on an evidentiary basis. In this
personnel action or removal action, such rules
don't apply. Only relevance applies._ So that
wouid be my first objection, that under the
hearsay rule it simply doesn't apply in this
hearing. The second is Commissioner Bodi himself

brought it up. He said when I read the Keene
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Police officer's report. So that's the basis for

which I'm asking this gquestion.

GCOVERNOR LYNCH: And, counsel, then where
are you going with the questioning? What are you
trying to determine?

MS. CUSACK: Well, Commissioner Bodi says
that -- um -- nobody was éble to tell him where or
hoﬁ thié —— um —-- warrant was carried out. Well,

there's a Keene Police Department saying that

_there was nothing inappropriate that was golng on

on that second -- that night, fhe second warrant,
that no one was pulling -—- rippihg surveillance
equipment out of the walls, that this
individual -— this Keene Police Department
official recognized that everything was done
appropriately, propérly,:with the utmost
professionalism. That's my offer of proof.

GOVERNOR LYNCﬁ: Let's just wait for
Atforney McLaughlin -to finish.

MS. CUSACK: Certainly;

MR. MCLAUGHLIN: Well, why don't you just
showvit to mé. '

MS. ‘CUSACK: Sure.
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MR. MCLAUGHLIN: The answer to your
question, Governor, is that I've been provided at
page 392 of the Bate stamp set of 604 pages, SO
the answer to the question is.yes, I have it.

And, if it's helpful, we would stipulate that the
Keene Police Department th@ught that the search
warrants were executed properly. I don't have an
issue with that. |

MS. CUSACK: Okay.

GOVERNOR LYNCH: So let me just —-- so,
counsel,  you can proceed with your guestioning.
It's my goal to ailow broad latitude in the
éuestioning for both sides.

MR. MCLAUGHLIN: Thank you.

GOVERNOR LYNCH: So you would be afforded
that as well, Attorney McLaughlin.

MR. MCLAUGHLIN: Knowing that, Governor,

I will take that into consideration before -

| proffering another objection. Thank you. I

appreciate the guidance.

MS. CUSACK: Given that stipulation, then

T don't need to continue with that line of

guestioning.
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THE WiTNESS: If I might, counselor?
MS. CUSACK: There's no guestion before
you right now. Thank you.

MR. MCLAUGHLIN: Commissioner, in the
absence of a question, despite your instinct, you
can't just speak up.

THE WITNESS: Thank you.

MR. MCLAUGHLIN: You're welcome.

BY MS. CUSACK:

Q.

5o we know then, Commissioner, thét you did not
have any discuséions with someone that was
actually at.the‘bag delivering those search
warrants or witnessing the deliverance of those

search warrants that second evening, did you?

‘No, I did not.

I want to turn'your.attention>then to this
description that we've talked about earlier of the
eqﬁipmént return. During the phone call that you
have with the bar owner, you’learn-thét bne of his
goals is to get the equipment back; is that
correct?

Yeah. Yes, I think that was —-- um --— implied in

his comments. I'm not sure that he said this 1is
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' mfigoal, but vyes.

And it's your testimony that you think he's
hysterical on this phone call.

Yes.

So you don't in that phone call —-- um -- represent
to the owner that you've got to look into this,
there's a violation that is pending or there's an

investigation pending, and I can't talk to you yet

about what actually happened at the bar on

December 14th and 15th. You don't have that
conversation with him, do you?

T did tell him I had to look into it.

But only from the perspective of wanting to know
his side of the story. You tell Representative
Eaton I want to look into it. You don't tell
Representative -- or excuse me == Randy Filiault
that I need to look into that. Do you? |

I said I would look into it.

But you répresent to the phone -- to Randy
Filiault that you're going to get your eguipment
back, don't you?

Counsel, I'm not sure. I'd have to refer to my

Grand Jury —- My testimony, but how I recall it

245
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was that i'Speak to Eaton. He asks me to call
Filiault. I called Filiault, and I was
sympathetic to Filiault. I let him let his line
out,.if you will, and I said, "Let me get back to
you." Then I spoke to Eddie Edwards so-that I
might léarn more of what was going on. Then I
called —- then I spoke to Filiault again and
outlined the equipment, so that's the sequence of
events at least as I ﬁnderstand them.

But you just said so you can léarﬁ what's going
on. You don't ask to see any documents, though,
do you?

I'm going to accept your point, counselor, in the
interest of time. I did not look at those
documents. I did not ask anybody else. I did not
do so. You're -- that's correct.

But you represent to the owner in that phone call

‘that you made to him that he would get his

equipment back quickly, don't you? And I'1ll
direct. your attention, just to save time, to day

two, page 1b.

Oh. Excuse me. I apoldgize.

That's okay.

246
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Okéy. I'm dﬂfﬁége two, you said, counselor?
Yes. BAnd I'm directing you to lines 11 through
14. Aﬁd you say, "I did not convey to him that I
will get you the equipment back." The question
then was presented, . "Or that the equipment will be
returned." And you say, "I did indicate that,
yes, counselor.” So you indicated to
Representative -- or to tﬁe bar owner, Randy
Filiault, that you would get his equipment

returned to him.

I did. I can't -- I just —- as I indicated to
you, I'm not -- I believe it was during the second
phone call, but I did say that to him.

So you had more than one phone call with the bar

owner?
I did.
How many'bhone calls did yoﬁ:have with the bar
owner?

I had those tWo.

So you have two phone calls with Representative
Eaton, two phone calls with the bar owner. Wasn't
one pﬁone call that you -- that the equipment now

has been returned; can we have a meeting? That
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was the second phone call?

No. The second phone call was is that the
equipment would be returned.

And when did you learn, sir, that one of your
sergeants told the owner he wouldn't get the
equipment back until the end of the case?

I couldn't answer that. I'm not even sure if I
was ever made aware of that.

I'm going to direct your attention to, again, day

two, page 15, line two. And I'll read the

question. ~"Do you remember .that Representative
Eaton may have been complaining because you had
made -- you had madé the representation that the
‘equipment\was going back —— was going to go back,
put yet the field agent had told the bar owner
that he wasn't getting the eQuipment back? Do you
reﬁember that conversation?” |

MR. MCLAUGHLIN: Excuse me, counsel.

Could you'giVe me the citation?

MS. CUSACK: Yes. Page 15, line --
MR. MCLAUGHLIN: Is this the second —-
MS. CUSACK: This is page two.

MR. MCLAUGHLIN: Page?
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'MS. CUSACK: Fifteen.
MR. MCLAUGHLIN: Fifteen. Line?

MS. CUSACK: Two. Starting on line two.

MR. MCLAUGHLIN: Okay. Thank you very

nmuch.

BY MS. CUSACK:

Q.

A.

And you say, "I do remember that.”

If I might read it. Do you remember --

(The witness reads to himself.)

_ go this statement is referring to Representative

Eaton saying that to me as I understand this

question. I'm not sure I even understand the
" question here. Do I remember that Representative
Eaton may have been complaining -- but complaining

to who? To me?

To you, sir. You answered the question, "You do -
remeﬁber that?"- So you understood the question on
Mqrch 17th, 2009 -- excuse me -— 2010.

MR. MCLAUGHLIN: Excuse me. Objection
with respect to this. He does say, "I do remember
that," but the only relevance is in response to
the question, and the gquestion hasn't been

presented. Can you read the guestion?
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MS. CUSACK: I did, but I can read 1t

back into the record.

Mﬁ. MCLAUGHLIN: You read it to him?

MS. CUSACK: I don't know that I need to
read the guestion back into the record.

MR. MCLAUGHLIN: But the answer is

irrelevant without the question.

BY MS. CUSACK:

Q.

"Do you remember that Representative Eaton may
have been complaining because you, Commissioner
Bodi, had made the representation that the
equipment was going back, but yet the field agent
had told the bar owner that he wasn't getting the
equipment back. Do you remember that | |
conversetion?" "I do remember that."

Yeah, I certainly remember it as part of the
ong01ng dlalogue that was happening, but I do not
recall that as a part of the conversation with Dan
Eaton, but, again, in the 1nterest of tlme.

Well) sir, I Jjust want to —-- you recall being
under oath on Februaryk—— in March of 2010, end it
was much eloser to the time of this event than it

is in September of 2010. Isn't that true?
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Thét is correct.

.And do you recall at the beginning of your Grand

Jury testimony that counsel asked you or said to
you i1f you have any questions of me or don't
understand what I'm asking you, please feel free

to ask me that question. Do you recall that

conversation?

I do.

So if there was any misunderstanding or

clarification that would have been needed, you

would have done it at that time, would you not

have?

Sure.

So after you have this phone conversation with
Randy Filiault telling him he will get his

equipment back, do you call the Chief?

Yes.

And --

Excuse me. I époke to the Chief prior to my
talking to Randy Filiault, so I had -- I had a
discussion with the Chief as I remembered it.
All right. I'm turning your attention, sir;'tb

day one, page 40, lines three through seven.
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MR. MCLAUGHLIN: Page what again?
MS. CUSACK: Yes, sir.
MR. MCLAUGHLIN: One?

MS. CUSACK: Day one.

BY MS. CUSACK:

Q.

A.

Line three, sir. 1I'll read you the gquestion.

Um-hum.

"So I'm going to take you back to that Tuesday

night, the 14th of December, after you have your

conver —— after you have yoﬁr conversation with
the bar owner, and the bar owner has told you his
side of the story, what do you do?" Answer:

"Call the Chief#" "What do you say? What's going
on?" "I wasn't aware of the Secohd subpoena."
That's accurate? 1I've read that accurately?
Again, I think that's how I responded to.§ou.
No,‘sir. Yoﬁ said that you did not have a
cohversation —-- you had the conversation with the
Chief first. So we'll move on. And did you tell
the Chief that evening when you're having the

phone conversation with him -- I believe you were

~on your cell phone. in your car. Is that accurate?

‘I know you're going to grab the Grand Jury
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testimony, so -- I don't remember where I had the

phone conversation with the Chief.

You would agree that it probably would have been

on your way home from work?

I will. I will.

Okay. And did you tell him, the Chief, that this

is out of control?

I would -- if you're représenting that, counselor,

that it's in the Grand Jury's testimony, I would

agree.

Weli, I'1]l direct your attention to page 40, lines

19 -- starting on line 18. "I felt that this was

out of control. It was now out of control because

two search warrants had been executed at the

Railroad Tavern. This was now out of control."”
MR. MCLAUGHLIN: Objection. ,Governo; and

Council, my experience is that if a.prior'

statement —-- the statement is going to be read,

that the expectation is that the witness will have

the opportunity to have the entirety of it read,

- not a segment of it read. The question is

correct. I don't doubt it, but there are very few

" words read, and there are numbers of sentences
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that place I£ in context. With reépect, Governor,
I ask that Mr. Bodi be permitted to give the
entirety of his answer so that the Council can
understand the context in which that answer was
given.
GOVERNOR LYNCH: Your request.is granted.
MR. MCLAUGHLIN: Thank you. Then if I
may, counsel, if you would just invite ‘him to --
MS. CUSACK:. He certainly can look at the
remaining --
MR. MCLAUGHLIN: Starting at line 1872
MS. CUSACK: Starting at line 18, and you
can read through the rest of that, sir.
MR.. MCLAUGHLIN: Thank you.
THE WITNESS: "I felt" --
BY MS. CUSACK:
Q. You can read it to yourself, sir, and then 1if you
would like to énswer thé guestion.

A. Okay.

0. So the question was, "After the execution of two
. L . '
search warrants and the phone calls, that you felt

that this was out of control?" And YOur answer,

sir?
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The answer is if that is'what I -- that is what I
stated in these documents, but there are other
very vivid circumstances that contributed to that.
And we'll likely get to them.

I'm sure we will.

Or your counsel will get to them. Now, you would
also describe yourself through this event as
battle fatigued, wouldn't you, sir?

I did. I did. Very much'so.

And you commiserate with the Chief on this phone
call about how bad the situatioh is, don't you,
sir?

I don't think I used that. same woe is me attitude
as you convey it, but I certainly -- I certainly

communicated very strongly that it was a bad

situation.
Weli, in fact; if I -- I could direct your
" attention --
Yeah, I know I uséd the word woe is me. Thank
you.

So in this conversation that you haVe with the
Chief after the execution of the second warrant,

do you learn from him exactly why they had to go
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back?

‘He provided me some level of detail to it.

And what was that level of detail?

That they hadn't obtained what they needed to.
And then you tell the Chief you don't need the

cameras, Chief. Return the equipment. Don't you?

I said more than that, but --

You probably used some expletives that .evening,

didn't you?

I'm not géing to go into that, counsel. I don't
remember that, but it's likely. It's very likely.
At some point you -- you -- and these were your
words. You directed the Chief get that equipment
béck; | | |

I did issue a directive. Absolutely.

And at that time that you issued that directive,

you had not discussed with anyone, other than.a‘

brief conversation with the Chief, about the

appropriateness of getting that equipment back.

. Well, I just want to clarify one point. I didn't

say -- I didn't issue a directive to say get that
equipment back. My directive was to retain the

evidence and return the equipment. Now, that's --

256 -
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was the intent of my directive. Now —-- but it was
a directive, certainly.

And -- and, in fact, when you were talking to the
Chief -- and iﬁ your Grand Jury testimony your
testimony was that you directed him to get it back
because you were in an emotionally weakened

state.

No, that wasn't —-- that'§ not a fair

characterization, counselor.

Okay. Let me direct yoﬁr attention to page, 44,

line 23, and you can read startihg from line 20 or

anywhere on -—-

T don't —— I don't have to read that. I really

don't. And I can respond to it honestly and

forthrightiy if you'd let me.

Well, let --

I think ﬁhat would benefit the tribunal.

Let me —-- before you have the opportunity( I1'11
Just read to you at page 44, line 22, "My intent
was, notwithstanding the fact that I was in én
emotionally weakened sta?e and thinking that if we

had the evidence, that if the evidence could be

Mekula Reporting Services, -LLC (603) 934-4140
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returned, that it would provide an opportunity er
a cooling off period so that the licensee

didn't -- this individual was paranoid, didn't
feel," and then you said, "this individual was
paranoid."

Thank you.

Were you --—

No, I'm very familiar with that portion of it.
GOVERNOR LYNCH: Counsel -- but I don't
think you read the rest of the words co:rectly.
MS. CUSACK: Okay.
GOVERNOR LYNCH: I think on line 24 you

read it that if the evidence could be returned,

\and it reads that if the equipment would be

returned.

MS. CUSACK: If we had the evidence,
that -—- and then that if the equipment could be
returned. |

'GOVERNOR LYNCH: Correct.

MS. CUSACK: And I apoloéize if I used
the word evidence twice.

GOVERNOR LYNCH: Okay.

MS. CUSACK: I believe -- I thought I
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THE WITNESS: Now, if I might, counselor.
MS. CUSACK: There was no guestion
pending.

BY MS.‘CUSACK:

Q. .So you admit that you were in an emotionaily
weakened state.

A. I admit that the words that I used and I conveyed
in that Grand Jury testimony were a weakened
state. They certainly were not intended to convey
what you are attempting here today, but I will let
YOﬁ do that, assuming that I'll haveban
opportunity to respbnd —-— to outline that more
fully later.

Q. Well, while we're talking about it, why don't yoﬁ
just go ahead and outliﬁe that. ﬁ

A. Okay. -Members of the tribunal, the Attorney
Genetai‘s Office is attempting to represent to
you, as they had earlier using this out-of-body
experience, which is a term of art -- um -- manner
of speaking. It had nothing to do with what I was
experiencing. As a matter of fact,_I'said it was

becoming such, and now they're using this term

Mekula Reporting Services, LLC (603) 934—4140
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that I was in an emotionally weakened state to
somehow suggest that my character, my ability to

make a decision was diminished.

This was an issue that had gone on for the
entire legislative session. We had been fighting
Dan Eaton incessantly. .He had introducedn
legislation that we had spent the entire summer

on, and I will tell you we were trying to raise

funds for the State of New Hampshire when it was

crippled with this budget. My entire senior team

was spending a disproportionate amount of time
fighting the likes of Dan Eaton and fighting that

legislation, and I was right here when he

testified, talking about how licensees —-— that

there were problems with licensees, and not one —-
not one came forth during that entire session to
do so. Not one. There wasn't one special
interest group that came forth and compiained
about.the Enforcement'Division.

That's not to séy.there-weren't problems.
There were, and I was working on them. "But he was
pushing hard. He was pushing Eddie, and he was --

he was representing untruthfulness to members of
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the committee. This reached in a crescendo when' I
received these desperate calis, one from Dan
Eaton, who obviousiy has a different recollection
of this, and one from Filiault.

When a Marine is in a battle and fighting a
tough fight, and there's gunfire running by
their -- running by their head, and they're facing
a very difficult situation, oﬁe would say well,
they might be in an emotionaliy weakéned state;
That doesn't mean you're not’able to do ydur‘
duty. I was able to do my duty. But you're darn
well right. I felt the emotion of that incident.

I'm not afraid to admit it.

261

And I think -- I think my testimony here today.

and my ability to stand up to the charges that
have been leveled against me demonstrates that
I'm -—— that I can ménage streés pretty
effectivelymy So, with all due respect, counselor,
and I know you're doing yourAjob, I reject the
premise of your question, and I. think, you know,
in my opinion, it's something of ‘a below the belt
shot. I know you're doing your Jjob. |

Thank you.
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MS. CUSACK: Governor, I think this just
might be an appropriate time to take our recess
for the evening. It's 3:15.

GOVERNOR LYNCH: Okay. Thank you,
counselor. So we will break for the day and
resume at 9 a.m. tomorrow with Cdmmissioner Bodi
—— um -- still as the witness. I'd like to have
the counsel, if you both consent to the admission
of all the exhibits offered today.

MS. RICE: We certainly consent to the
ones that the ID has been stricken ffom.‘ I think
there are a couple that have been referred to, but
there's been no —- not been any ID stricken. ‘We‘
can certainly talk ébout those.

MR. MCLAUGHLIN: I think Attorney Rice 1is

correct. I know that she may have some objections

to exhibits that we may think of as having been
tendered, and —-- but in fairneés I knéw she has to
look at that systematically. I believe what I did
originally, Governbr, was to review Qith the |
attorneys the State exhibits, and I believe I
stipulated to the admission of five of them and

just resevered on -~ I think of three them to see
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if there was some supportive testimony. Governor,
when you have a moment, if I may make a special

request?

GOVERNOR LYNCH: Okay. DNow's
appropriate.

MR. MCLAUGHLIN: Governor, Representative
Eaton asked that his testimony be presented out of
order. Completely reasonable request. My
question to you is I have been dealing with a
community college president, past president,
Harvey Hill from the Claremon£ area, Charlestown.
And Mr. Hill has suggested to me some restraints
of time that I'm concerned this will run. /Would
you permit me to -call Mr. Hill tomorrow out of
order at the comp;etion of Mr. Bodi's testimony?

I anticipate my direct of him will be 10 to 15

minutes, if that. And I would just like to be

able~to‘bring him down as a courtesy to him. He's
not a part of this. Just‘bring'him down, let him
testify, let him bé cross-examined, and let hiﬁ
go.

GOVERNOR LYNCH: Do you object to that?

MS. RICE: We do. He's refused to maké a

263
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proffer of what Harvey Hill would say. We don't
know what it is. I suspect it has something to do
with him, but we would object to it on the basis

of relevance.

MR. MCLAUGHLIN: I'll make the proffer,

Your Honor, if you want me to.

MS. RICE: I would prefer we make a

‘proffer outside the presence of the audience and

discuss this later.

MR. MCLAUGHLIN: My reason for not
wanting to make a proffer before is because the

anticipated testimony of Mr. Hill is at direct

variance with the testimony of Mr. Eaton. On one |

hand, I want to do my job, and on the other hand I -

want to take care. My belief is that Mr. Eaton's
testimony was i1naccurate %ith respect to the
question have you ever tried to pressure and
threaten anybody. That's what I-beliéve, and I
believe it'é céntral to his credibility on a lot
of issues.

I have a witness that I intend to proffer
who has had direct experience with Mr._Eath.

That's what I'm doing. It's true. I did not want
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' 3:26 p.m.)

265

to proffer that before, and I will tell you my
reason. I'll just dQ it straightforwardly. It
doesn't mean I'm right. It just means'I believed
conscientiously that i1f Mr. Eaton were privy to
the téstimohy I intend to offer, that he woula
find a way to reason around it. I mean no
disrespect to him. It may be unfair to him, but
that's my thinking.;g

GOVERNOR LYNCH: What I'd like to do is
ask Don and Jeffrey to meet with both of you and
try to work this out, which they're able to do

MS. RICE: Thank you.

MR._MCLAUGHLIN:. Thank you.

GOVERNOR LYNCH: All right. Thank you
véry much. We will meet again tomorrow‘morning at
niﬁe o'clock.

" (The proceedings are recessed at
3:19 p.m.)
(The prqceedings reconvene on'the record

out of the presence of the Governor and Council at

MR. PERRAULT: My inclination, Phil, 1is

Mekula Reporting Services, LLC (603) 934-4140
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you were about to make an offer of proof, and I am
trying to read between the lines here.

MR. MEYERS: I apologize.‘ We didn't
announce ourselves on the record. Do you have

both of our names?

(The court reporter responds in the

affirmative.)
MR. PERRAULT: I'm assuming that, -- and
we addressed this issue before, and you had

indicated that you intended to call Mr. Hill in

rebuttal, and my understanding is that you believe

that in response to some testimony given by
Re?resentaﬁive Eaton that Mr. Hill has some direct
rebuttal testimony to that.

MR. MCLAUGHLIN: That's correct.

'MR. PERRAULT: All right. Can you make‘

some offer of proof as to what specifically

~ Mr. Hill will say that rebuts testimony that was

given by Mr. Eaton?

MR. MCLAUGHLIN: Yes, I will. First,
Mr. Perrault, I'd like yéu'to understand that‘I'm
doing this in the context of my understanding‘bf

the rules that apply. My understanding is that we

266
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generally attempt to follow the rules of evidence
as;theyvexist subject to the perhaps looser, more
flexible standard that's associated with
administrative hearing.

Next, wefe I making this proffer in
Superior Court, ihe proffer I would be making
would be made under Rule 401 broadly, which is the
definition of relevant evidence which states,
"Relevant evidenq? means evidence having any
tendency to make the existence of any fact that is
of consequence to the determination of the action
more probable or less probable than it would be
Qithout the evidence.”

Secondly, I argue that in this particular
case the credibility oi Mark Bodi is at issue.
The credibility‘of ail witnesses is at issue. . And
the credibility is a material consideration when
credibility pertains té a felevant fact, and one
of the relevant facts is the quéstion has to do
with the question of Commissioner Bodi's testimony
to this point and his anticipated testimony about

his interpretation of the impact of Representative

Eaton's involvement and his understanding of what
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~ the consequences would be unless he found a way to

deai with thié situation.

For the purpose of addressing that issue
toward the very end of his examination, I engaged
in a colloquy with Representative Eaton where'I
‘essentially presented to him in as many ways as I
could find a way to frame it some variation of
have you ever.threatened anybody? Have you evef
said to anybody that if they don't do what you
want, that you would‘take out vengeance on them?
I'm not Sure I used the word vengeance, but that
was the -- I hope that was the essence of whaf I
was doing. I was trying to be és clear as
possible. |

So then against that backgrouﬁd, and
believing that Representative Eaton's credibility
is highly relevant to the -- that's my thesis,
that it's highly relevant to the process. I will
represent as follows. I had a contact.. I do not
recollect the sequence of contact. Bﬁt the result
of‘the contact was to be in touch with Harvey

Hill.

I didn't know Mr. Hill. I called
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Mr. Hill on the blind because I believed my call
would be welcome,'and the reason I believed it
would be welcome is because I had been told it
would be welcome. I don't apparently have copies
of this, but this is Harvey Hill's profile. He
appears to me to be a man in his seventies. He

was the president of the New Hampshire Technical

vCommunity College in Claremont. This is his bio.

The bio impresses me as that of being a man of

considerable distinction. I will repeat. I don't

know Mr. Hill.

COMMISSIONER BODI: He's currently on the

board of the college.

MR. MCLAUGHLIN: He's currently on the

board of the college. I do have copies. Here you

go, Ann. Shall I bring this up? Shall I just
give this to you?
MR. MEYERS: Sﬁre, Sure. Of course.
MR. MCLAUGHLIN: Excuse me.

MS. CUSACK: Thank you.
MR. PERRAULT: Phil, in all candor, I'm

much less concerned with who he 1s than I am with

what he is going to say.
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MR. MCLAUGHLIN: Certainly. Again, I'm
not sﬁre exactly of the scope of your question,
but I'm just trying to lay the groundwork, and I
would say he appears to me to be a crediele
person. And the answer to the question would be
this. Mr. Hill called me. That's-not accurate.
I called Mr. Hill. Mzr. Hill said he had a
considerable run-in with Representative Eaton and
that Representative Eaton vigorously intervened,
insisting-that Mr. Hill reinstate a State employee
who was terminated by him. He ended his comments
to me.

MR. PERRAULT: Termihated by him in his
capacity —- in which capacity? As --

MR. MCLAUGHLIN: In.his formal capacity
as the interim president of the college £hat he
had terminated a person, he believed, for cause.

MR. MEYERS: That Hill had?

MR. MCLAUGHLIN: That's correct.

MR. MEYERS: Yeah.

MR. MCLAUGHLIN: And that that person was
a close friend of Dan Eaton and that Dan Eaton

called him up and berated him, stated that his

Mekula Reporting Services, LLC (603) 934-4140
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decision to terminate was the stupidest decision
of all. He stated that he ranted on about how
hard this woman worked, what a great job she was

doing, proceeded to state it was another person

~who should be fired who was incompetent,‘and then

Mr. Hill said before hanging up he said he would
go on a vendetta against the New Hampshire

Community Technical College system and that he

would get even.

And what I did not understaﬁd at the time
is that Mr. Hill, as nearly as I can tell, made a
contemporaneous memoréhdum to himself of fhat on
July 3fd, 2007. I'11 just give you the |
memoréhdum. ~Because he sent this/to me, I

-~

pelieve —- I don't know that it was Friday,

‘Saturday or Sunday. I don't remember. I have

redacted the names of two employees, both of whom

are women, because I felt in an abundance of

: Caution it wbuld be gratuitous tovinclude their

names. They have no part,<rolé to play here. I

also.redacted the position of one because if the

position had been known, the identity of the

person.WOuld'be known.

Mekila Reporting .Services, LLC (603) 934-4140
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MR. MEYERS: Yeah. Yeah.
MR. MCLAUGHLIN: And I literally went
over it several times so there would be no bleed
through of the name.

MR. MEYERS: Yeah.

MR. MCLAUGHLIN: So in the circumstances,
my client believes that it's in his interests to

be able to prove, support his credibility, and to

deal and attack effectively the issue of

Representative Eaton's credibility on critical
points that he be permitted to present aﬁ
indepehdent_witness, whom I would offer to‘you had
ééperiences;with Mr. Eaton that areldiametricélly.
opposed to his testimony.

MR. MEYERS: 1Is it your intent to limit

Mr. Hill's testimony specifically to this incident

or are you going to elicit testimony with respect

to his view of Representative‘Eath generally or

. any other instance? .

MR. MCLAUGHLIN: No, not generally and

not in any other instance. I would anticipate

asking him some questions to lay. the foundation

inquifing what his position was at.that time --

" Mekula RepOrtingvServices,:LLC (603) 934-4140
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MR. MEYERS: Right. Right.

MR. MCLAUGHLIN: -- what responsibilities
he had to terminate someone. Was he thereafter
contacted? By whom was he contacted? And what
was the thrust of his communication? Did he make
an independent memo of it?

MR. MEYERS: But after the foundation
that you lay, as you just described it, do you
intend to elicit testimony only on thié memo
that's recorded in'this memorandum?

MR. MCLAUGHLIN: Yes.
MR. PERﬁAULT: I'm going to wait to hear

from the State. I guess my initial reaction is

that the memorandum doesn't come in unless there's

some claim of reasonableness. It is hearsay. I

mean if he's going to testify live, he's going to

vtestify live. Unless he's challenged on his

“having receﬁtly fabricated this story, I don't see

that the document comes in, Phil.

MR. MCLAUGHLiN:' I don't have a problem

‘with that. I'1l anticipate he'll téétify/.butil‘

will say this. And I have some coricern in this

"régard. I'm not sure that this is true. I'm

.'Mekula'Reporting-Services)'LLC  (603) 934-4140
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telling you I have not met him. It's my
impression -- I have the impression spéaking to
him that, one, he's willing to speak with me. He
was not a happy camper. Two, I got the impression
he wés an older person, and I'm not Ceftain of the
écUity of his memory, but my guess is. it's acute.
So just subject to the proviso that I may have to
use it to reinforce.

MR. PERRAULT: Let's --

MR. MEYERS: Sorry.

MR. PERRAULT: I was going to say let's
hearlfrom the Stéte. |

MR. MEYERS: Sure.

MR. ‘PERRAULT: Obviously when you're

making prpffers of testimony, I've had more than

" one experience where someone has proffered

testimony only to find that when the testimony is

“made, and this isn't in reference toryou, Phil.

I'm suggesting that, “you know, an obligation on

" counsel generally.-~1f they're proffering -

testimony,Athat they have é-significant comfort

‘level that ‘indeed the testimony is'goingAto be

substantially as was proffered, SO.

Mekula Reporting Services, LLC (603) 934-4140
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MR. MCLAUGHLIN: And that's exactly what

I'm saying unambiguously. If I'm wrong, I'm

WIrong.
MR. MEYERS: Attorney Rice.
MS. RICE: I object oﬁ a number of
grounds. First —- and I recognize, again, that

fthe Rules of Evidence don't apply, but if under
the Rules of Evidence based on a prior
inconsistent statement of a witness is going to
come in, which is essentially what this is,‘that
witnesé needs to be confronted with that
statemenf.

Attorney McLaughlin did not givé T
Representative Eaton any opportunity fo'talk about
thisf' He may -- you'kno%, he.—— um - Attorney
McLaughlin aéked if —- um -- he -- if Dan Eaton
had taken vengeance on someéne or threaténed'
someone Or whatever'those words we;e;‘ Dan ﬁatdn
may have ﬁaken great —-— um Q—Ahé may have
qiéégreéd eﬁtirelf on the,chafacterizafion df-what'
thé’interaction“with Mr. ﬁarvéy Hill was. I have

Py

I do want to say before the hearing

‘Mekula Reporting Serviceé; LLC'.(6OS) 934—4140
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started this morning I specifically went over to
Phil and asked for a copy of the memorandum of

Harvey Hill. He would not give it to me. Had I

known this, and had I known that there was some --—

let me back up for a minute. I asked fof a copy
of the memofaﬁdum. Phil called Dan Eaton. We
were not the ones that called Dan Eaton. He
called him. He set Dan Eaton up for this by

asking these gquestion, and now he wants to call

someone else to impeach what Dan Eaton said. It

is simply unfair. ,

We all know Dan Eaton is gone. He can't
rebut this now beqauée he never had an opportunity
to discuss it or guestion it.- It was a general 
questioﬁ that Phil asked him.‘ And if Dan Eaton
disagrees with it,jyou should be -— or tﬂe Council

and the Governor are entitled to hearwthat, too.

"So it is simply unfair to do this,, I'm talking

about Rule 613, by the way, for prior'stateménts '

_ of a witness.. .So for a number of reasons.

'First,4we -— this -was not on the witness

1ist. I mean the exhibit list when we started

when we talked about it.  Attorney McLaughlin

Mekula<RepOrting Servicés, LLC (603) 93444140
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refused to give it to me, didn't give me any
opportunity to even ask Dan Eaton about it, and
now he's asking to put someone else‘on out of
order, to question him about an incidént that we
had no opportunity to question Representative
Faton about. It is simply unfair.

Oh, right. We don't have any opportunity
to call Representative Eéton back because he's out
of town. He's gone. That's why we had to call
him‘out‘of order in the first place.

MR. PERRAULT: Yeah, Phil, I mean you
have to admit thot yout guestion wasn't
specificallyréddreésed as it related to -—- I mean
it was kind of open—ended in the sense of it said

have you ever in your life threatened anyone. You

know, whether you would have gotten away with that
in .a courtroom 'is another'question giveh that

we're not dealing with the.Rules of Evidence, and '

you didn't specifically frame it in terms of do

yoﬁ_recall any encounter with this Mr. Hill where

you threatened so he had an opportunity to deny

that. uWhat is your response to that?

MR. MCLAUGHLIN: T don't agree with-

Mekula Reporting Services[ LLC (603) 934-4140
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either of your characterizations wiﬁh respect. I
framed it as carefully as ; could, from my
perspective, without being specific. I think that
Mr. Eaton was very well-aware that I was
challenging his credibility, and I was challenging
questions of whether or not he ever used his
legislative authority essentially to punish

somebody who disagreed with him.

And it's true. I did not mention the
name Harvey Hill. It's true. And I Want to just
proffer since we're talking on the record. I want
to be clear about it. I view Representative Eaton
aé fundamentally noncredible. I have'a problem
with essentially presenting evidence to Mr. Eaton

so that he can massage that evidence and feed it

back to me. Now, that's exactly what I think of

Mr. Eatbn. That doesn't mean it's true. It means
that is my'expérience‘in;this.case, énd in behalf
of my client I believe it to beAtrﬁe.

So yeé; as an advocate-I have-to’take

care. I. have to lay the best foundation I can,

.put I'll also say this. This isn't a Superior

Court tribunal. ‘This is a quasi-political

Mekula Reporting-Services,_LLCVV(603) 934-4140.
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. administrative tribunal. There is the question

here -- there is the question of what is fair in
terms of presenting relevant evidence, and I am
dealing with a person in Mr. Eaton that I consider
ultimately a hostile person, remarkably smooth,
but, from my perspective, ébsolutely noncredible.
So I did my best in the circumstances, and you're
correct. I did not confront him with that. I did
not use the name Harvey Hill.

MS. RICE: He ésked if there were

department heads that Dan Eaton had threatened or

‘something like that. I don't know what Harvey

Hill's position is. I don't know. T assume that
it wés theypresideﬁcy'at the time that this was,
buf, you knbw, Phil.has just talked about
fairness! It is fundamentally‘uﬁfair to suggest
that he should be able'to'cal;'this witnéss after

all of our opportunity is gone to question Dan

R Eaton about it.

If he wanted to call Dan Eaton -- he
chose to call Dan Eaton. 'He chose to set this
up. And he's prevented us from having any idea

and any opportunity to confront Dan Eaton about it

Mekula Reporting Services, LLC (603) 934-4140
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if we wanted to. It's simply unfair.
MR. MEYERS: Can I just ask the
question? You stated that you may -- that you

didn't use Mr. Hill's name, but I'm not sure I

. understand why you chose not to mention Mr. Hill

when you were questioning Representative Eaton.
MR. MCLAUGHLIN: Yes, because I believe I

would have elicited a defensive response.

MR. MEYERS: That's what you Wer@ saying
J

earlier.

MR. MCLAUGHLIN: Exactly. If I may, I
have absolutely no problem whatsoever with

Representative Eaton being recalled. I have no

problem with his being contacted in Washington and.

put on a speake; phone here. I have no_problém
with a tape being'madé.and,played to him. I have
no.probleﬁ-with any'of that. VI’m not trying ﬁo
frick Him. I'm trying to make sure that'his

evidence was clearly.stated because I think he

understood the question. . And then I'm tryihg to

impeach him. And.the fact that he should have an

dpportunity to rebut that, I really don't have a

.problem with that, and I think it can be arranged

Mekula Reporting Services, LLC (603) 934-4140




10
11
12
13
14
15
16

17

18
19
20
21.
22

23

281

technically.

MS. RICE: This is gamesmanship. He
could have asked Dan Eaton directly did you
threaten Harvey Hill. And if Dan Eaton had said
no, I never threatened Harvey Hill, I never did
any of the things, then by all means have at it.
Call.Harvey Hill. But not when you don't ask him
did you do this. It is simply not fair. It's not
fair to Dan Eaton, and it's not fair to us. And
this is just gameSmanship.

MR. MCLAUGHLIN: May I just respond
briefly to that? |

| MR. MEYERS: Sure.
~ "MR. MCLAUGHLIN: Without characterizing
it as gamesmansﬁip, I think:what I also did is I

presented to Mr. Eaton a ciip from the "Union

' Leader" and invited him essehtially to two

paragraphs, and that clip is one in which he

stated to the "Union Leader“ that this sdrt of -

cohduct is éssentially not his style. That is to

say he was talking.about a style of conduct that

he had, and thisAis simply beyond_the pale, and he

doesn't do.these kind of things."So in that sense

. Mekula Reporting Services, LLC .(603) 934-4140
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I was also using that as a basis to create a
record so that I could impeach that record.

I was not trying té surprise or ambush
him with some oblique questién. I was trying to
do everything I could to ask him that question in
a repeated way in different ways so as to give him
every opportunity to say well, you know, sometimes
I used my power this way or that way. He didn't.
He simply, among other things, concluded it's not
my style. |

MS. RICE: And I disagree with that. He
did‘say that that's what he said in the paper.
Bu;, you know, if -- if ?hil wanted to be direct
and give‘Dén Eaton every opportunity to réspond,A
all he had to do was say did you do these things
to Harvey Hill, and he did not do that.

MR. PERRAULT: Just give us a minute.

' (Attorney Perrault.bonsults with Attorney
Meyers. ) | |

MR. MEYERSE Do you'know'F— can I ask

with respect to Eatoﬁ's’availability, do we know

 whether or not he is- available at any other time

the rest of the week? Is he back here by, you

Mekula ReportiﬁgISerVices; LLC (663) 934-4140
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know, Wednesday or Thursday or --

MS. RICE: I don't believe he is. He may

be back on Friday, but I don't know. I would have

to confirm.

MR. MCLAUGHLIN: I thought that he had
left -- I thought that he had left a message
stating what his travel plan was and when he'd be
back. I thought that that came in.

MR. PERRAULT: I thought there was an

~E~mail‘that addressed that.

MS. RICE: There may have been. I just

don't know what it 1is..

MR. MEYERS: He sent an E-mail. I would

have to go back and look at it.. I know he was

‘available today, and I thought‘he also might be‘

aﬁailable on Friday, but my recollection may not
be perfect of that E-mail, so i just wondered
whether either of'you knew for sure. |

MS. RICE: No.

MR. MCLAUGHLIN:: Thank you. I've just

found the E-mail. I can read it to you.. -
4 e

" MR. MEYERS: Yeah.

MR. MCLAUGHLIN: "T have become aware .
. P

~ Mekula Reporting Services, LLC (603) 934-4140




0

10

11

12

13

14

15
16
17

18

19

20

21 -

22

23

284

that I" -- excuse me. This 1is an E-mail Monday,
September 13th.

MR. MEYERS: Yeah, that's the one.

MR. MCLAUGHLIN: "I'yve become aware that
I've been listed on the witness list with.a Motion
to Compel Testimony. I will be happy‘to attend
the heariﬁg, and no Motion is necessary. I do
respectfully request, " et cetera. "Knowing that
this hearing was férthcoming, I specifically asked
Homeland Security to get the lastest flight
possible on the 20th»so that I could be available,
if needed, till 5 p.m. on that day. I also
requested early return on thé 23rd.. I will be

available at approximately 2 p.m. on the 23rd and

all day the 24th.”

MR. MEYERS: That's Thursday and Friday,

right?

MR; PERRAULT: Um—hum.

MR. MEYERS: All right. One more minute,
please.

(Attornéy Perrault consults wiﬁh Attorney
Méyeré.f

MR. MEYERS: Okay.

. Mekula Reporting-Servicés,_LiC (603)>934¥414O
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MR. PERRAULT: This is —-- this was our
combined wisdom on the issue, and I use those
wards guardedly. We're going to allow Mr. Hill's
testimony, restricted as it may be, and I do that
with some reluctance, Phil, because I do think
that -- whether it was intended or not, the
practical effects of how this testimony Was
elicited was not to allow Reﬁresentative Eaton to
directly respond to these allégations, and as a
consequehce I'm going to give the State
considerable latitude in finding some way to get
before the Governor and CoﬁncilAMr;-Eaton's
résponse to the specific'aliegations.

And that by latitude I meén’if you‘ﬂave
to coﬁtact_him:and get him to sign an affidavit,
if you—want té make a.representation on the record
of expected testimony after'he's had-aléhancé‘to

be confronted with the evidehce, I think in all

. fairness Representative Eaton ought to be able tQA

have his say on what transpired between he and

Mr. Hill.

This is -- I think it's a fairly specific

response to testimony, and I'm sympathetic to the

‘Mekula Reporting Services, LLC ' (603) 934-4140
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State's position with regard to their claim of
ambush. Giyen that there are some relaxed Rules
of Evidence in these administrative heaiings,
you're going to have some latitude, and we'll
communicate that to the Governor and Council in
terms of your abiliﬁy to respond to these
allegations after you've heard the testimony.

MS. RICE: I trust then that there —-
didn't we agree that there was a sequestration
order? I'm going to need to be able to explain to
Reﬁresentative Eaton what the testimony was.

MR. PERRAULT: Yeah, I can't imagine that
Mr. McLaughlin will have any —--

| MR. MEYERS: You don't have any objection

to that, do you?

MR. MCLAUGHLIN: I can't. May I Jjust

\offef as a practical matter —-- I don't know what

your thinking is, but just as a pfactical matter

we are .here on Monday. Mr. Bodi is going to be

back on tomorrow. We have Officers Edwards and

Feyrer. My guess is 1t s going to run well into

‘Wednesday probably before we 're even deallng with

my case, and apparently Mr. Eaton 1is going to be

.Mekula_Reportihg Services, LLC .(603) 934—4140
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back Thursday.

MR. PERRAULT: Yeah. I'll tell you what
my thinking is very briefly, Phil. We avoided the
the issue -- the constitutional issue of cross-
departmental subpoenas and things of that nature
because of Mr. Eaton's willingness to méke himself

available. We can't make representations —-- I

don't think anyone in this room can represent that

he will agree to come back voluntérily again, and
I would prefer to avoid that. And siﬁce I see
this partially as a problem of your creation --

MR. MCLAUGHLIN: That's fair.

MR. DERRAULT: Then we're going to try to
accommodate everyone, and wé are going to give_thé
State'SOme létitﬁde in aadréssing those specifip
allegations.

MR. MCLAUGHLIN: And I have no problem
with that whatéoever. %t seéms to ﬁé‘to be fair.

-MS. RICE: And you're telling us we need

- to take him out of order?

MR. PERRAULT: Yeah. Mr. Hill. What's

the concern for Mr. Hill's Schédule? T don't

‘understand that.
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MR. MCLAUGHLIN: The answer -- hold on.

The answer is —-- actually it's not a concern. I

thought he was telling me that he would not be

available the large portion of Wednesday. That'é
inaccurate. He's not going to be available the
large portion of Thursday,‘and I was anticipating
that fhe States's order of witnesses would take us
through tomorrow and get us into Wednesday.

MR. -PERRAULT: Let's blow up that bridge

when we get to it. I don't see any reason to take

him out of order at this point.

MR. MEYERS: ALl right. So he's not

taking him out of order at this point, ‘and

Mr. Bodi wiil cohtinqe tomorrow. Is that right?
MS. RICE: That's correct.
MR. MEYERS: Okay.
MR. PERRAULT: - All right. éoéd. Thanks .
COMMISSIONER BODI: Thanké.v |
MR.‘MCLAUGHLIN: lThank you.

(The proceedings conclude at 3:51 p.m.)
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